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IN THE 


United States Court oi Appeals 

District of Columbia. 


No. 9743. 


M. J. ULINE COMPANY, INC., a corporation, Appellant, 

v. 

GENEVIEVE LEE CASHDAN and CHARLES 
CASHDAN, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the final judgment of the District 
Court of the United States for the District of Columbia. 
Jurisdiction of the Court is invoked under Title 17, Section 
101, of the District of Columbia Code, 1940 Edition. 
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STATEMENT OF THE CASE. 

The appellees, Genevieve L. Cashdan and Charles Cash- 
dan, plaintiffs below, (and hereinafter so designated), sued 
the appellant, M. J. Uline Company, defendant below, 
(and hereinafter so designated), for damages suffered by 
the female plaintiff and the resultant pain, suffering, loss, 
expense, etc. From the judgment, entered upon a verdict 
of a jury, the defendant appeals. 

The errors assigned are the refusal of the trial court to 
direct a verdict for the defendant at the close of all of the 
evidence (App. 34-43, 50), the granting of plaintiffs’ in¬ 
structions to the jury, (App. 48-50), the refusal of defend¬ 
ant’s requested instructions, (App. 50), and the remarks 
of the trial justice (App. 58). 

The plaintiffs, husband and wife, were spectators at a 
hockey game between a team owned by the defendant and 
another league team. The game wms played at the Uline 
Arena, which was owned and operated by the defendant. 

The seats occupied by the plaintiffs were in the front 
row, near the center of the rink. (App. 10). There was no 
screen protecting the spectators in that area, but such 
screens were in each end zone. (App. 18, 33). Plaintiffs 
sat in the seats paid for by one McClure and were accom¬ 
panied by him and a Mrs. Burgess, the sister of the female 
plaintiff. (App. 10, 23). 

Prior to this occasion, the plaintiffs had attended another 
hockey game and had sat in the same area, but almost in 
the last row away from the rink. (App. 12). 

Mrs. Cashdan did not have “the faintest idea of what 
happened just before” she was struck by a hockey stick by 
one of the players. (App. 13). However, Mr. Cashdan 
testified that, about 30 seconds before the end of the game, 
several players were engaged in a scrimmage for the puck 
immediately in front of the seats occupied by plaintiffs; 
that those players came from his left; that a player on de¬ 
fendant’s team skated over from the the middle—the cen¬ 
ter—of the ice, raised his hockey stick in the air to hit an 
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opposing player who had taken the puck, missed him and 
hit Mrs. Cashdan. (App. i7-18). Mrs. Burgess testified 
that Mrs. Cashdan was struck by a hockey stick, but did 
not identify the player whose stick it was as on defen¬ 
dant’s team. (App. 30). 

It was the blow from the hockey stick for which the plain¬ 
tiffs sought damages. 

Mrs. Cashdan testified that she was confined to her home 
from the date of the accident, November 12th or 13th (App. 
10), until some time in the following January; that she 
went out a few times, did not stay out as late as usual and 
did not enjoy herself when she went out; that she did not 
go out of the city. She admitted that she was a witness at 
the trial of a colored man by the name of Rollins, who was 
chef or steward for the Officers’ Club in Annapolis. The 
witness stated that, at the Rollins trial, she testified that 
she was at the Rollins apartment with her husband in the 
late summer, in the fall, and once in the winter of 1945. 
However, she definitely asserted that all of her trips to 
Annapolis were before the accident. (App. 13-14). 

Mr. Cashman testified that he and his wife did not go to 
any parties after the accident, (App. 19); that Mrs. Cash¬ 
dan was incapacitated for 100 days after the accident (App. 
20); that in December following the accident, the witness 
and his wife spent a week-end with Lieutenant and Mrs. 
Sima in Annapolis, (App. 23). This witness then admitted 
that he had testified at the Rollins trial that he and Mrs. 
Cashdan visited Rollins in Annapolis, once in the summer 
of 1945, again between September and Christmas and 
again in January, 1946; that there was a drinking party on 
each of the latter two occasions, for which the witness fur¬ 
nished the liquor. (App. 24-25). 

The court admitted in evidence Rule 44 of the Hockey 
Rules, governing the game then being played. It was as 
follows (App. 32): 

A match penalty shall be imposed on any player who 
deliberately attempts to injure an opponent, official, or 
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spectator by any action not covered elsewhere in the 
rules. 

Thereupon the plaintiffs rested their case. (App. 32). 

The vice-president of the defendant company testified 
that she had been employed by the defendant for five years 
and had seen the hockey games played in defendant’s arena 
and that, during that time, she had never seen nor heard 
of any spectator, other that Mrs. Cashdan, being struck 
by a hockey stick. She stated that she had seen other 
arenas and that the defendant’s arena was of the usual 
type; that there were seats located behind screens at either 
end of the rink. (App. 32-33). 

Both sides thereupon rested their cases. The defendant 
moVed the court to direct a verdict for the defendant (App. 
34, 50), on the ground that the plaintiffs had assumed the 
risk of injury in choosing to sit, and in remaining in the 
unprotected seats assigned to them; that it was incumbent 
upon the plaintiffs to move to a protected area. (App. 35). 
The second ground urged for a directed verdict for defen¬ 
dant was that the striking of Mrs. Cashdan was not a dan¬ 
ger winch defendant could have anticipated, that the defen¬ 
dant exercised ordinary care and prudence and was not 
guilty of negligence in failing to guard against such hap¬ 
pening. (App. 36-37). The third ground for the motion was 
that the hockey player who struck at his opponent violated 
the rule of the game and acted outside the scope of his em¬ 
ployment. (App. 38-43). The motion to direct was denied. 
(App. 43, 50). 

At the argument on that motion, it was agreed and stipu¬ 
lated by counsel for both parties, with the approval of the 
court that, the defendant had offered instructions to the 
jury on the contributory negligence and the assumption of 
risk by the plaintiffs and that the same were denied. (App. 
43-44)*. 

Plaintiff’s instruction No. II was granted, over the ob¬ 
jection of the defendant. It was as follows, (App. 58-59): 
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Negligence is the doing of some act which a reason¬ 
ably prudent person would not do, or the failure to do 
something which a reasonably prudent person would 
do actuated by those considerations which ordinarily 
regulate the conduct of human affairs. It is the failure 
to use ordinary care in the management of one’s prop¬ 
erty or person. If you find that the defendant located 
and maintained the chair which was occupied by the 
plaintiff Genevieve Lee Cashdan, in a position of dan¬ 
gerous proximity to the rink, and failed to provide 
safeguards or protection to secure the safety of the 
said plaintiff while occupying the seat, and that the 
injury resulting to the plaintiff was the natural se¬ 
quence of such a failure on the part of the defendant, 
then you will return a verdict for the plaintiff. 

The grounds of the objection were that, by giving the 
instruction, the court virtually told the jury that defen¬ 
dant was an insurer of the safety of the plaintiffs (App. 
45) and that the instruction took the questions of fact as 
to assumption of risk and contributory negligence from 
the consideration of the jury. (App. 46); and that there 
was no evidence to show that plaintiffs were seated in a 
dangerous place, (App. 48). 

The court granted plaintiff’s instruction No. HI, over 
the objection of the defendant. It is as follows (App. 59): 

It is established that the player who struck the 
plaintiff Genevieve L. Cashdan was acting as a ser¬ 
vant, agent or employee of the defendant M. J. Uline 
Company, Inc., and within the scope of his employ¬ 
ment at the time the plaintiff was injured. Therefore 
the acts and omissions of the said player were, in con¬ 
templation of law, the acts and omissions of the de¬ 
fendant M. J. Uline Company, Inc. 

The objections to that instruction were that the evidence 
showed that the hockey player whose stick hit Mrs. Cash¬ 
dan was not acting within the scope of his employment and 
that there was no evidence in the case that the acts and 
omissions of such player were, in contemplation of law, the 
acts and omissions of the defendant. (App. 49). 
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The court granted plaintiff’s instruction No. IV, over the 
objection of the defendant. It was as follows (App. 59): 

: To constitute an assault and battery it is not neces¬ 
sary that there be a specific intention of striking or 
otherwise injuring the plaintiff. If you find that the 
player on the Washington Lions Team unlawfully 
aimed at another person and hit the plaintiff, Gene¬ 
vieve Lee Cashdan, or if you find that the player on 
the Washington Lions Team wielded his hockey stick 
with a reckless disregard of the consequences and 
struck the plaintiff, Genevieve Lee Cashdan, you will 
return a verdict for the plaintiffs, Genevieve Lee 
Cashdan and Charles Cashdan. 

The defendant objected to that instruction on the 
grounds previously stated, (as was allowed by the court, 
App. 49), and on the further ground that the case made 
out by plaintiffs was not one of assault and battery. 
(App. 49). 

The defendant then requested the court to instruct the 
jury as follows (App. 50, 60): 

The duty owed to the plaintiffs by the defendant was 
that the defendant exercise the care that a reasonably 
i prudent man engaged in such a business as the defen¬ 
dant should exercise with respect to the audience that 
he invites, under the circumstances, into the arena to 
witness the performance that he offers to them for 
their amusement. 

That instruction w’as denied by the court. (App. 50, 60). 

The only question left open to the defendant to argue 
to the jury was the credibility of the witnesses. Before 
the case went to the jury, counsel for the defendant asked 
the court, if he could not argue to the jury the doctrine of 
falsus in uno, falsus in omnibus, for the reason that Mr. 
Cashdan was the only witness (of the three who saw the 
accident), to state that it was a player of the defendant’s 
team whose stick struck his wife. The court stated that 
such argument could be made. (App. 50-51). 
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The argument of defendant’s counsel was, of necessity, 
confined solely to the credibility of the plaintiffs’ witnesses. 
It was argued that Mr. and Mrs. Cashdan had testified 
falsely about the confinement of Mrs. Cashdan after the 
accident and that, therefore, the jury had a right to dis¬ 
regard all of their testimony or to believe so much of it as 
they chose; that Mr. Cashdan was the only witness who 
identified a player of the defendant as the one whose stick 
struck Mrs. Cashdan, in the manner stated, and that, if the 
jury believed that he had testified falsely about his wife’s 
confinement after the accident, then the jury was at liberty 
to disregard all of the testimony about how the accident 
happened or to believe so much of it as they chose. (App. 
51-55). 

When the court had concluded its charge to the jury, the 
court did not afford an opportunity to counsel to object to 
the charge out of the hearing of the jury. Much to the sur¬ 
prise of counsel for the defendant, at least, the court did 
not charge on the doctrine of falsus in uno, falsus in 
omnibus. 

At the conclusion of the court’s charge, counsel for the 
defendant, in order to protect his record on appeal, arose 
to renew his objections to the instructions of the court. 
Thereupon the following occurred, (App. 58): 

Mr. Burnett. If Your Honor please, may we renew 
our objections to the granting of the instructions that 
you have given? And would you be kind enough to 
say to the jury that what I had to say in my argument 
respecting falsity of part of the testimony is the law? 

The Court: Mr. Burnett, the Court thinks that in 
any case where a court instructs the jury, if counsel 
has anything to say he should come to the bench and 
say it. 

Mr. Burnett: Oh, excuse me, Your Honor; I am 
sorry. 

The Court: I know, but the Court thinks you should 
be thoroughly familiar with that situation. The Court 
is not called upon to grant the instruction which you 
have in mind, and the Court has no reason to think that 
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the argument which you advance should impress itself 
upon the jury. The Court has no idea of making that 
statement, but you have raised the question twice. 

Mr. Burnett: In view of what Your Honor has just 
said to me, I make a motion to withdraw a juror be¬ 
cause of Your Honor’s prejudicial remark, and to con¬ 
tinue the case. 

i The Court: The Court has told you before, sir, that 

if you have anything to say, you should come to the 

bench and sav it. 

* 

Mr. Burnett: Excuse me. 

The Court: The jury may go to the jury room to 
consider its verdict, 
i The motion is, of course, overruled. 

STATEMENT OF POINTS. 

1. The court erred in refusing to direct a verdict for the 
defendant. 

2. The court erred in refusing to charge the jury on the 
assumption of risk and the contributory negligence of the 
plaintiffs. 

3. The court erred in charging the jury in accordance 
with plaintiffs’ Instruction No. II. 

4. The court erred in charging the jury in accordance 
with plaintiffs’ Instruction No. III. 

5. The court erred in charging the jury in accordance 
with plaintiffs’ Instruction No. IV. 

6. The court erred in refusing to charge the jury in ac¬ 
cordance with defendants’ instruction No. 1. 

7. The court erred in denying defendants’ motion for the 
withdrawal of a juror and the continuance of the case. 
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SUMMARY OF ARGUMENT. 

The plaintiffs were spectators at a hockey game con¬ 
ducted by defendant. One of the teams belonged to the 
defendant. The plaintiffs had attended a prior game at 
the same arena. They sat through all of a second game, 
when, 30 seconds before the end of the game, one of the 
players on defendant’s team struck at an opponent, missed 
him and hit the female plaintiff, who was seated w’ith her 
husband in the front row of seats, immediately adjacent 
to the hockey rink, and not protected by a screen, as w’ere 
the end zones. 

The court should have directed a verdict for the defen¬ 
dant. The defendant w’as not an insurer of the safety of 
plaintiffs. The accident was entirely unexpected and could 
not have been anticipated by the defendant. Denver Park 
<& Amusement Co. v. Pflug, (C.C.A. 8), 2 F. 2d 961; Murphy 
v. Steeplechase Am. Co., 250 N.Y. 479, 489, 166 N.E. 173; 
Rich v. Madison Square Garden Corp., 266 N.Y.S. 288, af¬ 
firmed, 270 N.Y.S. 915, 241 App. Div. 722. The plaintiffs, 
as a matter of law’, assumed the risk of injury and were 
guilty of contributory negligence. Hammel v. Madison 
Square Garden Corp., (Sup. Ct., App. Term), 279 N.Y.S. 
815, 816; Ingersoll v. Ononadaga Hockey Club, Inc., 281 
N.Y.S. 505, 245 App. Div. 137; Kaufman v. Madison Square 
Garden Corp., 284 N.Y.S. 808, 246 App. Div. 593, Motion 
for leave to appeal, denied, 270 N.Y. 674. 

The trial court refused to submit the questions of as¬ 
sumption of risk and contributory negligence of the plain¬ 
tiffs to the jury. These were, essentially, jury questions, 
provided, the case should have been submitted to the jury. 
Tite v. Omaha Coliseum Corp., 144 Neb. 22, 34, 12 N.W. 2d 
90,149 A.L.R. 1164; Lemoine v. Springfield Hockey Assoc., 
307 Mass. 102,105, 29 N.E. 2d 716; Sharvney v. Boston Mad¬ 
ison Square Garden Corp., 296 Mass. 168, 5 N. E. 2d 1; 
Thurman v. Ice Palace, 36 Cal. App. 364, 366, 97 P. 2d 1000; 
James v. R. I. Auditorium, Inc., 60 R. I. 405, 409, 199 A. 
297. 
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Tiie court told the jury that if they found that the de¬ 
fendant had located the plaintiffs’ seats in dangerous 
proximity tQ the rink and failed to provide safeguards and 
protection, then, if the plaintiff’s injury was the natural 
sequence of such failure to protect, the verdict should be 
for the plaintiffs. That instruction was virtually a state¬ 
ment that the defendant was an insurer of the safety of 
the plaintiffs. It is elementary, that that is not the law. 
The plaintiffs knew the nature of the game and did not 
choose to sit behind the screened area in the end zones. 

The court told the jury that it was “established” that 
the player, whose stick hit Mrs. Cashdan, was acting within 
the scope of his employment and that his acts and omis¬ 
sions, in contemplation of law, were the acts and omissions 
of the defendant. That was a binding instruction. In view 
of the fact that the court also charged on assault and told 
the jury that, if the player aimed his stick at an opponent 
and struck Mrs. Cashdan, then the jury should return a 
verdict for the plaintiffs,—it is submitted that these ques¬ 
tions should have, at least, been left to the jury to deter¬ 
mine, as matters of fact. They should not have been sub¬ 
mitted upon binding instructions. The player whose stick 
hit Mrs. Cashdan was not acting within the scope of his 
authority. Park Transfer Co. v. Lumberman’s Mutual 
Casualty Co., 79 U.S. App. D.C. 48,142 F. 2d 100. 

The defendant requested the court to charge on the duty 
which the defendant owed to the plaintiffs. That he re¬ 
fused to do. That was error. Lyman v. Knickerbocker 
Thehtre Co., 55 App. D.C. 323, 5 F. 2d 538. 

The court erred in characterizing the argument of coun¬ 
sel for the defendant. He stated, in the hearing of the 
jury: “the Court has no reason to think that the argument 
which you advance should impress itself upon the jury.” 

As the argument of counsel for the defendant was con¬ 
fined solely to the credibility of the two plaintiffs, the re¬ 
mark of the court could not have been misunderstood by 
the jury. It must have done irreparable damage. The 
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court did not say to the jury that they were not bound by 
and did not have to accept his opinion. The court ex¬ 
ceeded the bounds of proper trial procedure. Paul v. El¬ 
liot, (C.C.A. 9), 107 F. 2d 872, 875; Hicks v. United States, 
150 U. S. 442, 452, 37 L. Ed. 1137,14 S. Ct. 144; Ruppert v. 
Wolf, 4 App. D.C. 556. 


ARGUMENT. 

1. The Refusal of the Trial Court to Direct the Jury to 
Return a Verdict for the Defendant. 

It is elementary law that the “proprietor of a place of 
amusement is not an insurer of the safety of his patrons.” 
Lsyinan v. Knickerbocker Theatre Co., 55 App. D.C. 323, 
325, (5 F. 2d 538). 

It is equally well-established that spectators who attend 
sports events, which they know, or should know, are 
f rough t with danger, assume the risk of the dangers which 
are incidental to, and usual during, such exhibitions. If 
such spectators assume such risk and refrain from pro¬ 
tecting themselves therefrom, they are guilty of contribu¬ 
tory negligence, as a matter of law. Annos: 149 A.L.R. 
1174; 142 A.L.R. 868; 98 A.L.R. 557; 61 A.L.R. 1289; 53 
A.L.R. 855 ; 44 A.L.R, 203; 38 A.L.R. 357; 29 A.L.R. 29; 
22 A.L.R. 610; 13 N.C.C.A. (N.S.) 213, 254. 

In the case at bar, the plaintiffs had attended a prior 
hockey game and had sat all through the one in which Mrs. 
Cashdan was injured, with the exception of 30 seconds. 
Moreover, Mr. Cashdan testified, over the objection of the 
defendant, that “there was other striking (by players), but 
the referee wasn’t calling the fouls; he was letting them 
go, and the game—in my opinion, the game was not run the 
way it was supposed to be.” (App. 22). Mr. Cashdan, who 
obtained a verdict of $1,500 in this case, was evidently ex¬ 
tremely familiar with the game and the hazards thereof. 

In any event, the defendant contended and now contends 
that the injury sustained by Mrs. Cashdan was caused by 
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an extraordinary and unexpected concatenation of events, 
which the defendant could not have anticipated. 

That is clearly demonstrated by the facts to which Mr. 
Cashdan testified. He said that just 30 seconds before the 
end of the game players on both teams were immediately 
in front of the seats occupied by himself and his wife, en¬ 
gaged in a scrimmage for the puck; that a player on the 
defendant’s team, who was in the center of the rink, away 
from the scrimmage, skated toward the other players, 
swung his hockey stick at one of them, missed his intended 
victim and struck Mrs. Cashdan in the head. 

It must be remembered that the plaintiff had proved that 
the rules of the game prohibited, under penalty, the at¬ 
tempt of a player to strike another player or a spectator. 
(App. 32). The defendant could expect the players to 
comply with the rules of the game. 

However that may be, the defendant had been conducting 
hockey games for five years prior to this accident and no 
spectator had ever been hit by a hockey stick before this 
occasion. The rink was constructed in a manner entirely 
similar to other public hockey rinks. 

In Denver Park d Amusement Co. v. Pflug, (C.C.A. 8), 
2 F. 2d 961, where plaintiff was injured on an amusement 
device, the court said, p. 963: 

* * * Sixty thousand patrons had been over this belt 
that season and this was the only accident. Under 
those facts the injury to Mrs. Pflug, or a like injury to 
some other person, could not have been foreseen nor 
i reasonably anticipated as the probable result of the 
negligence relied upon. No such thing had ever hap- 
i pened before. Past history and experience would not 
have suggested to prudent men that it would happen, 
but on the contrary that experience, if suggestive at all, 
would be indicative that it would not and could not 
happen, and that the defendant was not under a duty 
to guard against what did happen. Railroad Co. v. 
Elliott, 55 F. 949, 5 C.C.A. 347, 20 L.R.A. 582; Com¬ 
monwealth Steel Co. v. MeCash, 184 F. 882, 107 C.C.A. 
206; Great Northern Railway Co. v. Johnson, 207 F. 


525, 125 C.C.A. 183; Motey v. Pickle Marble and 
Granite Co., 74 F. 155, 20 C.C.A. 366; The Paunpeck, 
86 F. 924, 926, 30 C.C.A. 494; Creme Co. v. Busdieker, 
255 F. 664. The principle is stated by Peckham, Judge, 
for the Court of Appeals of New York, in Hubbell v. 
Yonkers, 104 N.Y. 434, 10 N.E. 858, 53 Am. Rep. 522, 
thus: 

“That which never happened before, and which in its 
character is such as not to naturally occur to prudent 
men, to guard against its happening at all, cannot, 
when in the course of years it does happen, furnish 
good ground for a charge of negligence in not fore¬ 
seeing its possible happening and guarding against 
that remote contingency.” 

See also: Murphy v. Steeplechase Am. Co., 250 N.Y. 479, 
489,166 N.E. 173, (opinion by Cardozo, Ch. J.). 

Counsel have been able to find only one hockey case in 
which the facts somewhat resemble those of the case at bar. 
In Rich v. Madison Square Garden Corporation, 266 N.Y.S. 
288 (Affirmed without opinion, 270 N.Y.S. 915, 241 App. 
Div. 722), one of the players received a body-check from 
another player. As a result, the first player was thrown 
against the fence separating the players from the spectat¬ 
ors and the force of the blow caused his hockey stick to be 
thrust among the spectators, striking and injuring the 
plaintiff. Liability was predicated upon failure of the de¬ 
fendant to provide screening and other protection for the 
plaintiff. The trial court directed a verdict for the de¬ 
fendant after evidence was produced disclosing that such 
an occurrence was most unusual and happened very rarely. 
The court said, (266 N.Y.S. 289): 

* • * He (the proprietor) is not, however, an 
insurer of their (spectators) safety against all dangers 
incident to the giving of the performance or exhibition, 
but is required only to use the care and precaution of 
an ordinarily prudent person to protect the spectators 
against danger. He is not required to anticipate the 
improbable. 
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* # * Considering the purpose for which a hockey stick 
is used, coupled with the fact that it ordinarily would 
not leave the hands of the player and that the occasions 
on which a hockey stick had been forced from a play¬ 
er’s hands and landed among the spectators had been 
i so infrequent as to be exceptional and extraordinary, I 
find that the defendants in the exercise of ordinary 
care and prudence were not required to anticipate 
danger from this source, and hence were not guilty of 
negligence in failing to guard against such happening. 

In all of the other reported cases arising out of a hockey 
game, the liability was based on the failure of the defen¬ 
dant to protect patrons from flying pucks. 

In the State of New York, the courts follow the rule of 
baseball cases, namely, that where a patron sits in an area 
which is not protected by screens, the patron assumes the 
risk of being hit and, if he is hit, the owner of the rink is not 
liable in damages. 

In Eammel v. Madison Square Garden Cory., (Sup. Ct., 
App. Term), 279 N.Y.S. 815, 816,156 Misc. 311, we find: 

Plaintiff, a spectator at a hockey match, was injured 
by being struck by the puck. Plaintiff was seated in 
i the front row at the side of the rink. The rink was 
i equipped, as practically all such rinks are, with nets 
i at each end behind the goals, but no nets on the sides. 
The proof showed that occasionally the puck would 
come over the wood railing that was about 3^o feet 
high, into the seats where the spectators sat. 

No case has been found which passes upon this exact 
situation. There are, however, a number of cases 
i where spectators at baseball games have been injured 
by batted balls coming into the stand. The consensus 
of opinion in those cases is that there is no liability; 
that the proprietors of a baseball park are not obliged 
to screen all the seats; that spectators occupying seats 
that are not screened assume the risk incident to such 
use. (Citing cases). The baseball cases seem to pre¬ 
sent the same legal question that confronts us here. 

In Ingersoll v. Onondaga Hockey Club, Inc., 281 N.Y.S. 
505, (245 App. Div. 137), the plaintiff was attending her 
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first hockey game when she was hit by a flying puck and in¬ 
jured. The trial court ordered a non-suit and dismissal of 
the plaintiff’s case at the conclusion of her evidence. The 
Appellate Term affirmed. The court approved the Rich and 
Hammel Cases, supra. 

The same rule of law was announced in Kaufman v. Mad¬ 
ison Square Garden Cory., 284 N.Y.S. 808, 246 App. Div. 
593, Motion for leave to appeal, denied, 270 N.Y. 674. 

The New York rule, respecting the liability for flying 
pucks, was followed in Modac v. City of Eveleth, (Minn., 
Oct. 1947), 29 N. W. 2d 453, where the court followed the 
New York rule because “Hockey is played to such an extent 
in this region and its risks are so well known to general 
public.” (p. 456). 

The cases which reject the New York rule do hold that 
the questions of assumption of risk and contributory negli¬ 
gence are to be submitted to the jury. 

In Shanney v. Boston Madison Square Garden Cory., 296 
Mass. 168, 170, 171, (5 N. E. 2d 1), the court held that, 
where a spectator was struck by a flying puck, during the 
“first hockey game she had ever attended and that she had 
no knowledge that ‘pucks’ were likely to fly among the spec¬ 
tators where she was sitting,” the proprietor was liable for 
her injuries because the spectator “had a right to rely to 
some extent on the expectation that the defendant would 
not direct her to a seat in a place of danger.” The court 
further pointed out that: ‘ ‘ The jury could find that the de¬ 
fendant was negligent and that the plaintiff was in the 
exercise of due care and that she did not assume the risk.” 

In Lemoine v. Syrvngfield Hockey Assoc., 307 Mass. 102, 
(29 N.E. 2d 716), a spectator, who had attended hockey 
games for several years was injured by a flying puck when 
he left his seat and went into the promenade. The court 
affirmed the action of the trial court in refusing to direct a 
verdict for the defendant, but the court said, (307 Mass. 
105): 

The plaintiff could to some extent rely upon the per¬ 
formance by the defendant of its duty to use reasonable 
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care to keep the premises in a reasonably safe condi¬ 
tion for the use of those who attended the games. 
Whether from his previous knowledge he acted reason¬ 
ably in using the promenade in going to the rest room 
at the time he did, or whether he should have used 
some other way, or whether his illness compelled him 
to leave his seat immediately, or whether he could or 
should have waited until there was an interruption in 
the game, or whether he knew or ought to have known 
that in using the promenade he was unnecessarily sub¬ 
jecting himself to an unreasonable risk, were all ques- 
i tions of fact. The jury were not required to find that 
he voluntarily assumed the risk of a known or obvious 
danger or that, in all the circumstances, his presence 
upon the promenade constituted contributory negli¬ 
gence. # • * Upon the evidence, a jury might properly 
tind that the puck had gone into the promenade with 
sufficient frequency to indicate to the defendant that, 
unless additional safeguards were employed or a warn¬ 
ing given, it was reasonably probable that injury might 
result to a patron who, trusting to appearances, could 
properly infer that the two fences furnished adequate 
protection and that the absence of a screen on the side 
of the rink Jtended to show that it was unnecessary. 
We think the issues of contributory negligence, volun¬ 
tary assumption of risk by the plaintiff, and the negli¬ 
gence of the defendant were properly submitted to the 
jury. Shanney v. Boston Madison Square Garden 
Corp. 296 Mass. 168. Thurman v. Ice Palace, 36 Cal. 
App. (2d) 364. James v. R. I. Auditorium Inc. 60 K.I. 
405. Olds v. St. Louis National Baseball Club, 232 Mo. 
App. 897. (Italics supplied.) 

i Thus, there appear to be two rules established by the 
Massachusetts courts. One, where the spectator attends 
the game for the first time and is unaware of the hazards 
of the game; and, two, where the spectator has attended 
prior games and is familiar with the hazards thereof. Even 
in the latter event, the Massachusetts court held that the 
questions of assumption of risk, contributory negligence 
and the care of the defendant should have been submitted 
to the jury. 
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. In Thurman v. Ice Palace, 36 Cal. App, 364, (97 P. 2d 
1000), the court rejected the New York rule of non-liability 
in cases of this character and followed the Massachusetts 
rule. In the Thurman case, the plaintiff had never wit¬ 
nessed a hockey game before. (36 Cal. App. 366). The rink 
was of the same type as in the case at bar. Plaintiff was 
struck by a flying puck about 10 minutes after she had taken 
her seat, which was not behind one of the screens in the 
end zone. The trial court directed a verdict for the defen¬ 
dant and the court of appeals reversed. At 36 Cal. App. 
366, we find: 

This is the sole question necessary for us to determine: 

Does a spectator at an ice hockey game, who volun¬ 
tarily selects a seat, which is not protected by a screen, 
on the edge of the rink, as a matter of law assume the 
risk of being struck by a puck used in the game ? 

This question must be answered in the negative. Al¬ 
though the State of New r York holds to the contrary 
(Ingersoll v. Onondaga Hockey club Inc., 245 App. Div. 
137, 281 N.Y.S. 505; Hammel v. Madison Square Gar¬ 
den Corp., 156 Misc. 311, 279 N.Y.S. 815), we believe 
the correct rule of law to be that it is a question of fact 
to be determined by the jury from all of the evidence 
whether the defendants were negligent in not provid¬ 
ing either notices warning patrons of danger from fly¬ 
ing pucks or screens to protect the spectators in case a 
puck should be driven above the railing surrounding 
the rink. (Shanney v. Boston Madison Square Garden 
Corp., (Mass.) (1936) 5 N.E. (2d) 1; James v, Rhode 
Island Auditorium, Inc., (R.I.) (1938) 199 Atl. 293,- 
294.) A full discussion of the reasons for this rule, 
which it is unnecessary to repeat here, will be found in 
the Massachusetts and Rhode Island cases just cited. 
(Italics supplied.) 

The California appellate court then discusses and dis¬ 
tinguishes the rule in baseball cases, where the courts have 
held that when a spectator sits in a seat which is not be¬ 
hind a screen, he assumes the risk of being hit with a ball 
and is guilty of contributory negligence in sitting in a 
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place open to thrown or batted balls. The court then stated, 
(36 Cal. App. 368): 

It is not common knowledge that pucks used in ice 
hockey games are liable to be batted into the section 
occupied by the spectators. Indeed, the puck is ordi¬ 
narily batted along the surface of the ice, but in a base¬ 
ball game the ball is ordinarily batted into the air 
rather than along the surface of the playing field. 

The rule which has apparently uniformly been ap¬ 
plied to baseball cases is, we believe, inapplicable to 
ice hockey games, for the reason that the average per¬ 
son of ordinary intelligence in this country is familiar 
with the game of baseball and it is reasonable to pre¬ 
sume that such person appreciates the risk of being 
hit by a pitched or batted ball without being specifi¬ 
cally warned of such danger. Hence a spectator at 
this* nationally known game may ordinarily be held to 
assume such risk. However, the average person does 
! not have the same knowledge respecting ice hockey or 
the risk of being hit by a flying puck while observing 
such a game. The game of ice hockey is practically a 
new one so far as the State of California is concerned 
and has only been played at regular intervals in this 
state for approximately twelve years last past. 

However, see contra, Weirsma v. Long Beach, 41 Cal. 
App. 2d 8, 106 P. 2d 45. There the court held that there 
wa^ no liability where a wrestler was thrown out of the 
ring on to a spectator. 

In James v. R. I. Auditorium, Inc., 60 R.I. 405, (199 A. 
297), the case was before the appellate court on the sole 
question as to whether or not the trial court erred in deny¬ 
ing defendant’s motion to direct a verdict in its favor. The 
action of the trial court was affirmed. The plaintiff, who 
was struck by a flying puck, had i( never seen a professional 
hockey game played in a rink and was, therefore, unaware 
of any danger to a spectator in connection with such a per¬ 
formance.” (60 R.I. 407). The rink was of the same gen¬ 
eral character as the one in this case. (Id.) In that case, 
the court pointed out that “The construction of the rink 




19 


and the object of the game is not so general as to be a mat¬ 
ter of common knowledge.” (Id.) At p. 409 of that opinion 
we find: 

In an action for trespass on the case for negligence 
against the proprietor or operator of a place of amuse¬ 
ment, an invitee for compensation is ordinarily entitled 
to the exercise of reasonable care by the defendant in 
protecting such invitee against dangers which the de¬ 
fendant knew or reasonably should have foreseen in 
the exercise of such care. An invitee ordinarily as¬ 
sumes the risk of an obvious danger or of one that is a 
matter of common knowledge; conversely, such a per¬ 
son does not assume the risk of a hidden or undis¬ 
closed danger, not of common knowledge, in the ab¬ 
sence of warning or personal knowledge. The defen¬ 
dant in the instant case was not required to anticipate 
and protect the plaintiff against the unlikely or the 
improbable, but it was bound to use such measures and 
means, in the use of its premises, as the ordinary pru¬ 
dent person, in its position and with its knowledge of 
hockey games, would have reasonably employed in pro¬ 
tecting an invitee from dangers reasonable to be ap¬ 
prehended. (Italics supplied.) 

The court then discusses and distinguishes the two New 
York cases, supra (Hammel and Ingersoll) (pp. 409-411), 
and Elliott Elliott v. Amphitheatre Ltd., (Manitoba, 
King’s Bench, 1934) 3 Western Weekly Rep. 225, (a case 
where the plaintiff had played hockey and knew the dan¬ 
gers of the game). The court then points out (60 R.I. 413) 
that the average person has knowledge of the risks of base¬ 
ball, but not of hockey, stating: 

* * # The dangers incident to the game may be or 
become known to those who attend such performances, 
but we have great difficulty in believing that those 
dangers are a matter of common knowledge in the 
community. 

The Rhode Island court then considered the questions of 
assumption of risk and of contributory negligence and con- 
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eluded that the evidence “presented issues of fact for de¬ 
termination by a jury” (p. 415). 

See also: Tite v. Omaha Coliseum Cory ., 144 Neb. 22, 12 
N.W. 2d 90, 149 A.L.R. 1164, wherein the court holds that 
this defendant is not an insurer, reviews the foregoing 
cases and adopts the Massachusetts rule, but reversed be¬ 
cause of errors in instructing the jury, (which question is 
discussed, post). 

2. The Court Erred in Refusing to Instruct the Jury on 
Assumption of Risk and Contributory Negligence. 

As we have seen in the above cases, which do not follow 
the New York rule, the questions of assumption of risk and 
contributory negligence were not taken from the jury. In 
each case, where the question was pertinent to the opinion, 
each court took particular care to point out that either as¬ 
sumption of risk by, or the contributory negligence of, the 
plaintiff remained a question of fact for the determination 
of the jury, notwithstanding the holding by those courts 
that the evidence of the plaintiff made out a prima case 
requiring a submission of the issues to a jury. 

In the case at bar, the trial court refused to, and did not, 
instruct either on the assumption of risk or the contribu¬ 
tory negligence of the defendant. The trial court stated, 
(App. 47): 

i # * * I realize that another court may take a different 
view of this, but I just do not think "there is any evi¬ 
dence that this plaintiff was guilty of any contributory 
negligence or assumed any risk about it. 

The basis for the instructions on assumption of risk and 
contributory negligence was that the plaintiffs had seen one 
other game and had sat through a second game, save for 30 
seconds; that, at the first game, they sat far back from the 
rink, yet had an opportunity to observe the character of 
the play; that, at the second game, they sat on the front 
row during the entire game, although Mr. Cashdan (the 
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only witness so to do) testified that “there was other strik¬ 
ing,” (by players, during the game), but the referee wasn’t 
calling the fouls; he was letting them go, and the game—in 
my opinion, the game was not run the way it was supposed 
to be.” (App. 22); that the plaintiffs did not exchange then- 
seats to, or request a change to, an area protected by 
screens or far enough distant from the playing area to be 
free from the danger of the rough play and the danger en¬ 
gendered by the continued inaction of the referee in cur¬ 
tailing such roughness. 

The plaintiffs had sat through nearly two full games. 
That should have been sufficient evidence for the instruc¬ 
tions requested. However, it is a matter of common knowl¬ 
edge that hockey games are now repeatedly broadcast upon 
the radio and are fully reported in the newspapers. In¬ 
deed, the trial judge stated that he had been advised of the 
roughness of the game by reports in the papers.. He stated, 
(App. 46): 

* * # I myself have been considerably enlightened in 
the last two days, although I have been reading the 
newspapers, of course, for many years, and have got 
the impression that it is a deliberately rough game and 
that the roughness is actually encouraged. 

It is submitted that the average resident of this District 
is familiar with the type of play at a hockey game and of 
the hazards incidental thereto. 

In the Tite case, supra, (where the plaintiffs had wit¬ 
nessed one hockey game and was sitting through a second 
one when injured by a flying puck), (144 Neb. 34), we find 
the following: 

The remaining assignments of error relate to the 
giving of certain instructions by the trial court and its 
refusal to give certain requested instructions of the 
appellant. Assignments II, III and IV complain of the 
failure of the court to properly instruct the jury on 
the duties of the appellee under the defenses of con¬ 
tributory negligence and assumption of risk. The 
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court told the jury under instruction No. VI that the 
appellee (plaintiff) “did not assume the risk of being 
struck by a flying puck, unless you find from the evi¬ 
dence that plaintiff knew and appreciated the danger 
! of being struck by such puck.” This is not a complete 
statement of her legal duties. The jury should have 
! been informed in substance that a spectator assumes 
the risks of dangers incident to the playing of the 
game which she knew or a reasonably prudent person 
under the circumstances should have known or fore¬ 
seen. The duties of the appellee (plaintiff), under the 
defense of contributory negligence, likewise should 
have been defined. In this connection, the jury should 
have been told, in substance, that her duties required 
her to exercise reasonable care in protecting herself 
i against known dangers, if any there were, and such 
dangers incident to the playing of the game that should 
have been known and appreciated by a reasonable per¬ 
son in the exercise of due care. This court has re¬ 
cently held in the case of Grantham v. Watson Bros. 
Transportation Co., 142 Neb. 369, 9 N.W. 2d 157, that 
“Want of ordinary care, and not knowledge of danger, 
i is the test of contributory negligence.” We hold that 
' the failure to properly instruct the jury on the duties 
of the appellee (plaintiff) as outlined was prejudicial 
error. (Italics supplied.) 

i 3. Plaintiffs’ Instruction No. II. 

The court said to the jury, (App. 55): 

* * * If you find that the defendant located and main- 
i tained the chair which was occupied by the plaintiff 
Genevieve Lee Cashdan, in a position of dangerous 
proximity to the rink, and failed to provide safeguards 
and protection to secure the safety of said plaintiff 
while occupying the seat, and that the injury resulting 
to the plaintiff was the natural sequence of such failure 
i on the part of the defendant, then you will return a 
verdict for the plaintiff. 

There are two propositions stated to the jury in that sen¬ 
tence. The jury are asked to ascertain first, whether the 
plaintiff’s seat was in “dangerous proximity” to the rink 
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and second, whether the defendant failed to provide safe¬ 
guards and protection to secure the safety of” the plaintiff. 

As to the first proposition, there was no evidence that 
the defendant placed the plaintiff in dangerous proximity 
to the rink. The seat was one in which she chose to sit 
throughout the game. The fact that she sat there should 
have been submitted to the jury on the question as to 
whether or not she was guilty of contributory negligence 
in sitting there and whether or not she assumed the risk of 
the danger, if any, by remaining in such seat. 

The second proposition tells the jury that, if the defen¬ 
dant did not provide safeguards and protection for the 
plaintiff, then they could find that her injury was due to 
failure to provide them. 

Neither proposition is sound in law. Both together are 
certainly misleading. The effect of that instruction was, 
to all intents and purposes, to eliminate the questions of 
assumption of risk and contributory negligence and to in¬ 
fer, at least, that the defendant was an insurer of the safety 
of the plaintiff. In substance, the court said to the jury, 
here are two propositions,—the seat may have been in dan¬ 
gerous proximity to the rink, there may not have been any 
safeguards furnished by the defendant, for the protection 
of the plaintiff; the mere fact of the existence of those 
two elements is sufficient basis for a verdict for the plain¬ 
tiff. That would make the defendant an insurer of the 
safety of the plaintiff. 

4, 5. Plaintiffs’ Instructions No. Ill and No. IV. 

The third instruction of the plaintiff told the jury that 
the player, whose stick struck Mrs. Cashdan was an agent, 
servant and employee of the defendant. As to that the de¬ 
fendant could not complain. However, the balance of the 
instruction is highly objectionable. It tells the jury that 
it is also 

* * * established that the player who struck the plain¬ 
tiff Genevieve Cashdan was acting • • • within the 
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scope of his employment at the time the plaintiff was 
injured. Therefore the acts and omissions of the said 
player were, in contemplation of law, the acts and 
omissions of the defendant M. J. Uline Company, Inc. 

If ever there were a binding instruction, this is it. 

There was evidence in tlie case, offered by the plaintiffs, 
that it was against the rules of the game for a player to 
make a deliberate attempt to injure an opponent or a spec¬ 
tator. The only evidence as to who struck Mrs. Cashdan 
and as to how she was struck came from the lips of Mr. 
Cashdan. (App. 17). The player whose stick was said to 
have struck Mrs. Cashdan was not engaged in the “pitched 
battle” immediately in front of the plaintiffs. He was at 
rest, apparently, and alone in the center of the rink. It 
was not shown that that player acted in the heat of blood. 
To the contrary, the w r orst assumption that can be made 
against the defendant is that the player came over to the 
melee with the deliberate intent to do injury to an opponent, 
and that was expressly forbidden by the rules of the game. 
Under such circumstances, the defendant could not possibly 
antibipate that one of the players on his team would strike 
at an opponent, miss him and hit a spectator who was seated 
in an area entirely off of the ice, although in close proximity 
to itL Indeed, the evidence offered by the defendant dis¬ 
closed that such a thing had never happened during the 
five years of operation of the rink by the defendant. (App. 
33).' 

The question of fact, as to whether or not the said player 

was acting within the scope of the employment of the de¬ 
fendant, was not submitted to the jury. 

In view of the fact that the court charged the jury on 
the question of assault and told the jury (App. 56): 

r • • If you find that the player on the Washington 
Lions Team unlawfully aimed at another person and 
hit the plaintiff Genevieve Lee Cashdan, or if you find 
that the player on the Washington Lions Team wielded 
his hockey stick with a reckless disregard of the conse- 









quences and struck the plaintiff, * * * you will return 
a verdict for the plaintiffs * * *, 

plaintiffs’ instruction No. Ill was rendered still more dam¬ 
aging- to defendant’s case. 

Ill the case of Park Transfer Co. v. Lumberman’s Mutual 
Casualty Co., 79 U.S. App. D.C. 48, (142 F. 2d 100), the 
employees of two different companies became engaged in 
a quarrel as to whether one of the employees of the first 
company could drink out of a water pail maintained by the 
second company. In the course of the argument, the em¬ 
ploye of the second company struck and killed the employe 
of the first company. This court held that the employe of 
the second company was not acting within the scope of his 
master’s employment that that there w*as no liability to be 
attributed to the second company. At 79 U.S. App. D.C. 
48, we find: 

A principal is not liable for his agent’s torts unless 
it is “within the scope of the agent’s employment” 
Washington Gas Light Co. v. Lansden, 172 U.S. 534, 
544, 19 S. Ct. 296, 300, 43 L. Ed. 543. It is not within 
the scope of the employment if it is done for the 
agent’s purposes only. Unless an assault, or other 
tort, is actuated in part at least by a purpose to serve 
a principal, the principal is not liable. Aaman v. 
Washington Gas Light Co., 28 App. D.C. 150; Grimes 
v. B. F. Saul Co., Inc., 60 App. D.C. 47, 47 F. 2d 409; 
Restatement, Agency (1933) secs. 228, 235, 245. Ap¬ 
pellee points out that agents must drink as surely as 
machines must be oiled. Agents must also eat, but it 
does not follow that their principal is responsible if 
they start a fight by taking, or even in order to take, 
food which is not theirs. If they eat or drink solely 
for their own benefit, an incidental and unintended 
benefit to their principal does not bring the eating or 
drinking -within the scope of their employment. And 
even if the evidence in this case w T ould support an in¬ 
ference that Smith’s drinking was actuated partly by a 
desire to improve his work, it would not support an in¬ 
ference that his striking Jett as he did was actuated 
by any other motive that the purely personal one of 
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revenge for Jett’s insult. Where water is plentiful, a 
man does not break another’s skull in order to get it. 
“The servant’s act in punishing persons who annoy 
him in the performance of the service * * * can very 
seldom be regarded as within the (scope) of the em¬ 
ployment.” 2 Mechem, Agency, 2d Ed. 1914, sec. 1978. 

In instructing the jury thus on the scope of employment 
the court ruled, as a matter of law% that the player was act¬ 
ing within the scope of his employment and, in effect, that 
an assault had been committed. The jury was left to ar¬ 
rive at a conclusion as to the amount of damages, only. 
That can not be denied, because with the charge in the 
literal words of Plaintiff’s Instructions II, III and IV, and 
the refusal of defendant’s Instruction No. 1, as well as the 
refusal by the court to instruct on contributory negligence 
and assumption of risk, there was nothing left for consid¬ 
eration of the jury other than the fixing of the amount of 
damages. 

6. The Court Erred in Denying Defendant’s Instruction 

No. 1. 

The defendant offered the following instruction, which 
was denied, (App. 50, 60): 

The duty owed to the plaintiffs by the defendant was 
that the defendant exercise the care that a reasonably 
prudent man engaged in such a business as the defen- 
i dant should exercise with respect to the audience that 
he invites, under the circumstances, into the arena to 
witness the performance that he offers to them for 
their amusement. 

In Lyman v. Knickerbocker Theatre Co., 55 App. D.C. 
323, (5 F. 2d 538), this court said: 

i We are of the opinion that the court’s instruction, 
i defining the degree of care which was required of the 
defendant, was correct, namely: “The care that a rea¬ 
sonably prudent man engaged in such a business should 
exercise with respect to the audience that he invites, 
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under the circumstances, into his theatre to witness a 
performance that he offers to them for their amuse¬ 
ment.” * * * This instruction sufficiently defined the 
high degree of care which the defendant was bound to 
exercise under the circumstances, and its force and ef¬ 
fect differed little from the proposed instruction that 
the defendant “was charged with the highest degree of 
care.” 

Thus we see that the rule which the defendant sought to 
invoke is the established rule in this jurisdiction. The de¬ 
nial of that instruction "was prejudicial error. 

7. The Court Erred in Its Comments Before the Jury. 

At the conclusion of the argument on the motion to direct 
and on the prayers, the following occurred, (Transcript 
119): 

Mr. Burnett: I do not think the court has left me 
anything to argue. 

The Court: I would try awfully hard if I were in 
your place; I have been in worse holes than you are. 

It cannot be denied that the rulings of the court left noth¬ 
ing for counsel for the defendant to argue, except the credi¬ 
bility of the witnesses. 

Mr. Cashdan was the only witness to identify the player, 
who struck his wife, as being an employe of the defendant. 
He was the only witness to describe the details of how the 
accident occurred. Both Mr. and Mrs. Cashdan testified 
respecting the pain and suffering of Mrs. Cashdan and that 
Mrs. Cashdan had been unable to leave her home for a 
period of 100 days after the accident. Mrs. Cashdan testi¬ 
fied that she had not left the city during that period. 

Yet both admitted that they had been to Annapolis, 
Maryland, to a party involving the notorious Sima and 
Rogers trial. Mr. Cashdan admitted that he had testified 
at that trial that he and his wife had attended a drinking 
party at Annapolis, during that 100 day period. Mrs. 
Cashdan was not sure of the dates, but stated that she 
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could have been there at those parties during said 100 day 
period. 

It cannot but be apparent to any unbiased person that 
the only argument that counsel for the defendant could 
have made was one wherein he could argue that the Cash- 
dan had been shown to have testified falsely as to one ma¬ 
terial fact in this case and that, therefore, the jury should 
receive their statements with caution, and that the jury 
could, if they believed that such false testimony had been 
given, disregard all of their testimony or so much of it as 
they chose to believe. In fact, that was the sole argument 
of defendant’s counsel. (App. 51-55). 

The court told counsel for the defendant that such an 
argument could be made. (App. 50-51). Counsel, to their 
sorrow, did not request the court so to charge. However, 
that is a so-called “stock” charge in very nearly every 
case. Usually the court charges on bias, prejudice and 
interest of all witnesses who appear. 

However that may be, at the conclusion of the charge of 
the court, the court did not “afford an opportunity” to 
counsel to make objection to the charge out of the hearing 
of the jury. (See F.R.C.P. 51). 

Had not counsel for the defendant hastily renewed his 
objections to the charge, the jury would have retired with¬ 
out such objection being noted. (App. 57-58). 

The court permitted counsel for the defendant to state 
such objection, at that time and place. The court further 
permitted counsel for the defendant to continue, (without 
admonition from the court), and to request the court to say 
that what counsel had stated in his argument, respecting 
the credibility of witnesses w^as the law of this case. 

The court was correct in stating that counsel should have 
requested such instruction. However, the trial court, it is 
respectfully submitted, was in error, when he said further, 
(App. 58): 

I • • • the Court has no reason to think that the argu¬ 
ment which you advance should impress itself upon the 
jury. 
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Counsel for the defendant promptly moved the court to 
withdraw a juror and continue the case, because of that 
prejudicial remark of the court. That motion was denied. 

We recognize that, in a Federal Court, the judge has 
some leeway in the expression of his personal opinion re¬ 
specting the conduct of witnesses and of the argument of 
counsel as well. But, in any such event, the court must 
make it clear to the jury that the jury is not bound by the 
personal views of the court. That, the court did not do. 
Paul v. Elliot, (C.C.A. 9), 107 F. 2d 872, 875. 

See also: Hicks v. United States, 150 U.S. 442, 452, 37 
L. Ed. 1137,14 S. Ct. 144; Ruppert v. Wolf, 4 App. D.C. 556. 

The effect of the action of the court in this case was to 
discredit, entirely, the argument of counsel for the defen¬ 
dant. When the court was afforded an opportunity to cor¬ 
rect the error, the court again reprimanded counsel, in¬ 
stead of correcting the error. 

CONCLUSION. 

This case should be reversed. Any one of the errors 
herein complained of is sufficient therefor. 

Respectfully submitted, 

John H. Burnett, 

600 F Street, Northwest, 

Albert F. Ajdams, 

National Press Building, 
Washington, D. C., 

Attorneys for Appellant. 
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148 Filed Nov 10 1947 

as of May 29, 1947 

In the District Court of the United States for the District 

of Columbia 

Civil Action 37623 

Genevieve Lee Cashdan, 5605 Johnson Avenue, Bethesda, 
Maryland and Charles Cashdan, 5605 Johnson Ave¬ 
nue, Bethesda, Maryland, Plaintiffs , 


v. 


M. J. Ulixe Company, Inc., A Corporation, 3rd and M 
i Streets, N. E., Washington, D. C., Defendant. 

Second Amended Complaint for Damages for Personal 

Injuries. 

li The claims for damages herein on behalf of the plain¬ 
tiffs Genevieve Lee Cashdan and Charles Cashdan against 
the defendant M. J. Uline Company, Inc., are for amounts 
in excess of $3,000 and are within the jurisdiction of this 
Court. 

2i The defendant M. J. Uline Company, Inc. is a corpo¬ 
ration which owns and operates, and did own and operate 
at all times mentioned in this second amended complaint, a 
public auditorium at 3rd and M Streets, N. E., Washing¬ 
ton, D. C., known as the Uline Arena, and further owns and 
operates, and did own and operate at all times mentioned 
in this second amended complaint, a hockey team known as 
the Washington Lions Hockey Team, which performs in 
games at the Uline Arena against opposing teams as en- 
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tertainment for profit, to which the public is invited, and 
for which admission is charged to the public. The members 
of said team are agents, servants, and employees of the 
said defendant. 

149 3. On November 13, 1945, the plaintiff Genevieve 

Lee Cashdan was an invitee in the said Uline Arena, 
then and there being a spectator at a hockey game pre¬ 
sented by the defendant M. J. Uline Company, Inc., said 
game being between the "Washington Lions Hockey Team 
and another hockey team. The plaintiff Genevieve Lee 
Cashdan was an invitee by virtue of having been admitted 
by use of a paid ticket licensing her to attend the aforesaid 
hockey game, and sit in the reserved chair in which she 
sat, which chair was in the front row. 

4. As a result of the negligence and carelessness of the 
defendant M. J. Uline Company, Inc., in providing, locat¬ 
ing, maintaining, arranging and securing the reserved chair 
occupied by the plaintiff Genevieve Lee Cashdan, in a fixed 
position of dangerous proximity to the ice rink, and the 
negligence and carelessness of the defendant M. J. Uline 
Company, Inc. in failing and neglecting to provide any 
safeguards or protection whatsoever to secure the safety 
of the aforesaid plaintiff’s person while an occupant of the 
aforesaid chair, the aforesaid plaintiff was, during the 
progress of the aforesaid hockey game, caused to be struck 
with a hockey stick, and injured as hereinafter appears. 

5. The aforesaid striking of the plaintiff with the hockey 
stick occurred by reason of an employee, servant and agent 
of the defendant whose name is to these plaintiffs unknown, 
then and there engaged as a player on the side of the Wash¬ 
ington Lions Hockey Team, deliberately, intentionally, wil¬ 
fully, wantonly, and recklessly assaulting and striking the 
aforesaid plaintiff with great force and violence a blow with 
the hockey stick, the said employee then and there acting 
within the scope of his employment. 
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150 6. As a result of the aforesaid negligence and 
striking the plaintiff Genevieve Lee Cashdan was 

seriously, painfully and permanently injured, in that said 
blow caused a fracture of said plaintiff’s skull, and a lacer¬ 
ation of her face and head, requiring a surgical operation, 
hospital care, and other medical care and treatment, and 
resulting in a permanent scar on her left temple. The 
plaintiff Genevieve Lee Cashdan also suffered concussion 
and shock, was otherwise rendered sick, sore, lame and dis¬ 
ordered, and underwent great bodily pain and suffering, 
mental anguish and severe shock to her nerves and nervous 
system as a result of said negligence and striking. As a 
further result of said negligence and striking, the plaintiff 
still suffers frequent and violent headaches, accompanied 
by attendant disorder to her nerves and nervous system, 
rendering her unable to attend at such times to her work 
and duties as a housewife and the mother of a three year 
old child. 

7. The plaintiff Charles Cashdan is, and was at all times 
herein mentioned the husband of the plaintiff Genevieve 
Lee Cashdan. As a consequence of the aforesaid negligence 
and striking, resulting in the injuries to Genevieve Lee 
Cashdan, herein described, the plaintiff Charles Cashdan 
w*as caused to incur substantial expense for hospital, surgi¬ 
cal, and medical treatment for his said wife, and was caused 
to incur and will in the future incur expense for maid ser¬ 
vices in his home. As a further result of the aforesaid 
negligence and striking, the plaintiff Charles Cashdan lost, 
and will in the future lose, the consortium, society, services 
and companionship of his wife. 

151 Wherefore, the plaintiff Genevieve Lee Cashdan 
demands judgment against the defendant in the sum 

of Twenty-Five Thousand Dollars ($25,000) compensatory 
damages and costs, and an additional Twenty-five Thou¬ 
sand Dollars ($25,000) as exemplary damages. The plain¬ 
tiff Charles Cashdan demands judgment against the defen¬ 
dant in the sum of Five Thousand Dollars ($5,000) com-" 
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pensatory damages and costs, and an additional Five 
Thousand Dollars $5,000) as exemplary damages. 

William R. Simpson, Jr. 

Hinton & Heron 

• By William L. Owen 

527 Munsey Building 
Washington 4, D. C. 

Attorneys for Plaintiffs 

Demand for Jury Trial. 

The plaintiffs demand a trial by jury of all issued under 
the foregoing amended complaint. 

William R. Simpson, Jr. 

Hinton & Heron 

By William L. Owen 

527 Munsey Building 
Washington 4, D. C. 

Attorneys for Plaintiffs 

***•***#•• 

152 Filed Nov 10 1947 

as of May 29, 1947 

Answer to Second Amended Complaint. 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations of paragraphs 1 and 
2 of the complaint, has no knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations of 
paragraph 3, and denies each and every other allegation 
contained in the complaint. 
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Third Defense 

Defendant states that if plaintiff Genevieve Lee Cashdan 
was injured as mentioned in said complaint, she either con¬ 
tributed to her injury or assumed any risk of injury by 
occupying the seat which she alleges she occupied. 

# 

Alfred F. Adams, 

National Press Bldg., 

John H. Burnett, 

600 F Street, N. W., 

Attorneys for defendant. 

• ••••*•• 

Filed May 29 1947 

Pretrial Proceedings. 

• ••••••• 

The plaintiffs, further, claim that defendant is liable by 
reason of the fact that plaintiff wife was injured by an 
employee of the defendant while he was acting in the scope 
of his employment. 

*••••••••* 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

3 Opening Statement on Behalf of the Plaintiffs. 

Mr. Heron: If the Court please, and ladies and gentle¬ 
men of the jury: This is a suit by Mrs. Cashdan—Gene¬ 
vieve Lee Cashdan—and her husband against the M. J. 
Uline Company, a corporation. It arises out of these cir¬ 
cumstances : 

The plaintiff, Mrs. Cashdan, and her husband were in¬ 
vited to attend a hockey game back in November, 1945, at 
the mine Arena. They went to the game, and toward the 
end of the game the players were engaged in a play im¬ 
mediately before the spot where Mrs. Cashdan was sitting. 


* * 

153 


♦ * 
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She and the party with whom she attended the game had 
front-row seats on one side of the hockey rink. The play 
is carried on on an ice surface; the players wear skates, 
as you probably know; and the general object of the game 
is to strike an object which is called a puck into a goal at 
either end of the rink. 

The play at this time was occurring directly in front of 
the spot where Mrs. Cashdan was sitting. One of the 
players raised his stick above his shoulders, contrary 

4 to the rules of the hockey game, and struck—and our 
evidence will show to you, I think, that his effort was 

to strike—another player. He did not strike the other 
player, but he struck Mrs. Cashdan on the side of the head. 
As a consequence, the bone called the zygoma arch was 
fractured and shattered. She suffered intense pain in her 
head and violent headaches for some time after that injury. 

About ten days later it was determined by X-rays that a 
fracture had occurred. She was thereupon operated on to 
correct the injury; but while the operation was a success, 
Mrs. Cashdan continued to suffer intermittent headaches 
from that time on and still continues to suffer them. 

In addition to the fact that the player who was a player 
in the employ of the defendant, the Uline Company, struck 
Mrs. Cashdan, it is also a fact, as we shall show you, that 
the seats which were sold for their occupancy were negli¬ 
gently close to the rink, so that someone sitting in them 
was in danger of being struck by the action of the players. 
In addition, there was no kind of screen to protect the 
spectators from accidents such as happened to Mrs. Cash¬ 
dan. 

We have included in the claim of the plaintiffs a claim 
on behalf of Mr. Cashdan for the medical expenses which 
he was put to as a result of this accident and for the in¬ 
terference in his household life and for the loss of com¬ 
panionship of his wife from time to time due to her 

5 illness and due to the headaches which she suffered. 

Upon a showing of these facts, ladies and gentle- 
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men, we shall ask that you return a verdict in favor of the 
plaintiffs. Thank you. 

Mr. Burnett: May we approach the bench, Your Honor? 

The Court: Yes. 

(Counsel from both sides approached the bench, and the 
following occurred:) 

Mr. Burnett: If Your Honor please, as I understood 
counsel for the plaintiffs, he said that he expected to show' 
that this hockey player who v*as engaged in a play immedi¬ 
ately in front of Mrs. Cashdan raised his stick above his 
head, against the rules of the game, and endeavored to 
strike another player and that, as a result thereof, Mrs. 
Cashdan w'as injured. 

Now', w'e move the Court to direct a verdict for the defen¬ 
dant on the opening statement of counsel for the plaintiffs, 
upon the theory— 

The Court: Upon the well-known theory. 

Mr. Burnett (Continuing): found in the case of Park 
Transfer against Lumbermen’s Insurance Company in 79 
Appeals D. C. That w*as a case where a colored fellow' 
went over to a white foreman’s place where he w'as work¬ 
ing. Each w'as employed by a separate employer. The 
colored man insisted on getting a drink of w T ater out of the 
water bucket. 

6 The w'hite man said, “No, you are not to have 

any”; and a fight resulted. The w'hite man struck 
the colored man and killed him. 

The relatives of the colored man received compensation 
insurance, and the insurance company thereupon sued the 
employers of the— 

The Court: I believe I tried that case. 

Mr. Burnett: I do not recollect, Your Honor. The Court 
of Appeals held that w'here they were engaged in a fight 
between themselves, they w'ere not wuthin the scope of their 
employment and not upon their masters’ business and that, 
therefore, no liability attached. 
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The Court: You say in your answer that you had no 
reason to anticipate this fight. 

Mr. Burnett: That is right. 

The Court: I do not know anything about that. I never 
went to see a hockey game, but every paper I read says 
there is a special hole where players are put in when they 
get to fighting. I think there is a fight in every game. 

Mr. Burnett: I think it is called a penalty box. They 
do not have to get into a fight to get into the penalty box; 
they can be offside. 

The Court: I have always understood that fights are 
encouraged in order to excite the crowd. 

Mr. Burnett: I know, as an old hockey player, 
7 that I never wanted to get into a fight. 

The Court: I could not take the case from the 
jury at this point, sir. I do not know enough about it to 
do that. From what I have heard, I wxmld not want to be 
sitting on the front bench at a hockey game. 

Mr. Burnett: That is contributory negligence. 

The Court: Of course, wdien you are at a baseball game, 
you are supposed to know that somebody is likely to hit a 
foul ball into the grandstand, but one of the players is not 
supposed to come around and hit you in the head with his 
bat. 

Mr. Burnett: There is no liability if they turn loose 
wfith a bat. 

The Court: Well, I am not so sure about that. 

Mr. Burnett: The cases hold that. 

The Court: Anyhow, I do not know enough about the 
case to act upon it at this time. The motion will have to 
be overruled. 

• ••••••••• 

Thereupon, Genevieve Lee Cashdan was called as a wit¬ 
ness and, being first duly sworn, testified as follows: 
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8 Direct Examination 

By Mr. Heron: 

Q. Your name is Genevieve Lee Cashdan, Mrs. Cashdan? 
A. Yes. 

Q. You are the plaintiff in this suit? A. Yes. 

Q. What is your address, please? A. White Sulphur- 
Springs, West Virginia. 

Q. I am going to ask you to raise your voice just a little 
bit. A. White Sulphur Springs, West Virginia. 

Q. Do you have an occupation? A. Housewife. - 

Q. I refer your attention, Mrs. Cashdan, to a hockey 
game in November, 1945. Do you recall attending such an 
event? A. Yes, I do. 

Q. Can you tell us approximately the date? A. It was 
around the 12th or 13th of November. 

Q. Of 1945? A. Yes. 

Q. How did you come to be present at the game ? A. Mr. 

; McClure called Mr. Cashdan at our home and asked 

9 us to be his guests at the hockey game. 

Mr. Burnett: I cannot hear the witness. 

By Mr. Heron: 

Q. Will you raise your voice. A. Mr. McClure called us 
at our home and asked us to attend a hockey game with 
him, and we accepted. 

Q. Who were present in the party at the game? A. Mr. 
McClure, Mr. Cashdan, my sister, Mrs. Burgess, and my¬ 
self. 

Q. Can you tell us where you sat? A. We sat on the 
front row near the center of the rink. 

Q. Try to bear in mind to keep your voice up, so that 
you can be heard all the way back here. 

Can you tell us what occurred during the course of the 
game? A. Well, I just watched the players. I know noth¬ 
ing about the game. I mean I only went once before. 
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Mr. Burnett: I ask that be stricken: that she does not 
know anything about the game. She was asked to tell what 
occurred. 

The Court: I do not see any objection. That is back¬ 
ground. The Court cannot strike that out. 

Proceed, sir. 

By Mr. Heron: 

Q. Having reference, Mrs. Cashdan, to the subject which 
is the matter concerned in this suit, can you tell us 

10 what occurred just prior to that time in the play 
of the game? A. I don’t remember. The only thing 

I remember is turning my head slightly to the left and see¬ 
ing a stick raised in the air, and at that time I was hit. 

By the Court: 

Q. What did you say about “slightly to the left”? A. I 
turned my head just slightly to the left to see the skater 
skate toward me. I just saw a stick raised in the air, and 
the next second I was hit. 

By Mr. Heron: 

Q. Do you know what character of play was occurring 
in the game at that time? A. No, I don’t. 

Q. What effect did the stick striking have upon you? 
A. I remember very little after. I was very dizzy, and I 
remember someone helping me up the stairs and down some 
stairs and someone putting something on my face. Then 
I was helped to the car. 

Q. Do you recall who put anything on your face? A. No. 
It was a man; I don’t know who he was. 

Q. Was he one of the members of your party at the 
game? A. No. 

Q. Did anyone remain with you after this incident oc¬ 
curred? A. Mr. Cashdan and Mr. McClure and my 

11 sister, who were with me. 

Q. After that, what did you do? A. Well, they 
helped me to the car, and we went home. 
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Q. Can you tell us what, if any, effect you had from the 
striking? 

The Court: Where was the blow? Find out where it 
was. 

Mr. Heron: Yes, sir. Very well. 

By Mr. Heron: 

Q. Suppose you tell us where the blow occurred. A. I 
can show you. 

Q. Well, suppose you point with your hand. A. (The 
witness indicated.) 

Q. Is that approximately a place on the left side of your 
head between the eye and the temple? A. Yes. 

Q. About there. Did it strike on the soft, fleshy place, 
or on the bony place? A. On the bone. 

18 Cross-Examination 

By Mr. Burnett: 

Q. Mrs. Cashdan, you had been to a hockey game before? 
A. Yes, once before. 

Q;. Accompanied by the same people, were you? A. No; 
my husband and another couple. 

Q'. You sat in about the same area except that you were 
not so close to the rink? A. That is right. I was up almost 
at the last row. 

Q. And you watched the entire game that night? A. 
Yes, I watched it. I wasn’t too interested in it. I didn’t 
feel that I would go that much. 

No, but I say you did watch the play? A. Yes. 

Q. You knew, did you not, from your experience at the 
first game and your experience at the second game that 
the object of the game was to knock the puck into the goal 
at either end of the rink? A. Yes, I did know that. 

Q. Just before the accident happened—you have no 
recollection of whether there was a goal made and play 
stopped and then play starting, or not, do you? A. No. 
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Q. You have not the faintest idea of what hap- 

19 pened just before you were struck. A. No. 

Q. You do recollect that you were looking in front 
of you; and the play passed in front of you to your left, 
didn’t it? You turned your head to watch the play? A. 
Yes, I turned to the left—turned my head to the left. 

Q. Then, the play, I assume, went to your left? A. They 
were coming toward my left, yes. 

Q. Just before you were struck, had the play been to 
your left—at that end of the rink—or had it been to your 
right—at the other end of the rink—and passed in front of 
you and turned around and come back? A. I don’t remem¬ 
ber. 

Q. You haven’t any idea? A. No. 

Q. After the operation, I think you said, you were con¬ 
fined to your home for a good while? A. Yes. 

Q. The operation was—Did you say the 27th of Novem¬ 
ber? A. That is right. 

Q. You were confined to your home, say, until the follow¬ 
ing February or March? A. No. 

20 Q. About when were you able to go out? A. I 
went out around January. 

Q. The first or the latter part or the middle, or when? 
A. I don’t remember. 

Q. Sometime in January? A. Yes. 

Q. Prior to the time in January when you went out, you 
were unable to pursue your usual social activities of going 
out with friends or having friends in, and things of that 
kind? A. Yes, I went out a few times, but I didn’t stay 
as late as I usually did, and I didn’t enjoy it as much as 
I usually did. 

Q. You did not go out of the city? A. No. 

Q. You were a witness, were you not, in the trial of a 
colored man by the name of Rollins, who was a chef or a 
steward for the Officers’ Club in Annapolis? 
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24 The Witness: Yes. 

By Mr. Burnett: 

Q. Do you remember the date or the time you gave the 
testimony? A. No. 

Q. How long ago was it? Could you say? A. Yes; I 
believe it was a little over a year ago. 

Q. You testified at that time, did you not, that you were 
at the Rollins apartment with your husband in the late 
summer, in the fall, and once in the winter? 

The Court: Of what year? 

Bv Mr. Burnett: 

Q. Of the year 1945? A. Yes. 

*•#•••••*• 

Q. When in the fall were you at the Rollins apartment? 
A. I believe it was in September—August or Sep- 

25 tember. 

Q. When in the winter were you there? A. The 
latter part of November, I believe—I mean October, I be¬ 
lieve. 

Q. It was before the date of your accident? A. Yes. 

26 By the Court: 

Q. Can you or can you not testify positively that you 
did not go there after this accident? A. I don’t think it 
was. 

By Mr. Burnett: 

Q. It may have been? A. It may have been. 

Mr. Burnett: That is all. 

Redirect Examination 
By Mr. Heron: 

Q. In the game of hockey which you attended prior to the 
one at which you were injured, Mrs. Cashdan, did you ob¬ 
serve any fights between the players? A. No, I didn’t. 

«•••«••••• 



27 By Mr. Heron: 

Q. You referred to having turned your head to the left 
at the time of the play. Can you tell us in which direction, 
if you remember, the players were coming at the time? A. 
They were coming around to my left. 

Q. In other words, they were approaching you from the 
left—from your left? A. Yes. 

Mr. Heron: That is all. 

Recross-Examination 
By Mr. Burnett: 

Q. You said you saw no fights between the players there 
that night you were hurt? A. I didn’t say the night I was 
hurt; I said the night we went before that. 

Q. You did not say anything about what occurred the 
night you were there, did you? A. No. 

Mr. Burnett: That is all. 

Mr. Heron: That is all. 

The Court: I want to understand it, and the jury wants 
to understand it. As I understand the testimony, it is that 
she had been twice? 

Mr. Heron: That is right. 

The Court: The first time she went, she saw no 

28 fights; is that your understanding? 

Mr. Burnett: I understand that that is what she 
just said. 

• •*•*****• 

Thereupon, Charles Cashdan, one of the plaintiffs, was 
called as a witness and, being first duly sworn, testified as 
follows: 

Direct Examination 
By Mr. Heron: 

Q. Your name is Charles Cashdan, Mr. Cashdan? A. 
Correct, sir. 
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Q. You are one of the plaintiffs in this case? A. Yes, sir. 
Q. What is your address? A. White Sulphur Springs, 
West Virginia. 

Q. What is your occupation? A. I am a contractor. 

Q. I direct your attention to the hockey game about 
which the testimony is centered. You were present, were 
you, at that game? A. Yes, sir. 

29 Q. Can you tell me the date of the game? A. 
Sometime in November, 1945. 

Q. Can you tell us who was in the party? A. Mr. Robert 
McClure, Mrs. Edith Burgess, my wife, and myself. 

30 Mr. Heron: If the Court please, at this point I 
should like to offer three photographs, of which 

copies have been furnished counsel, and which are covered 
by the pretrial stipulation, as the Palintiffs’ Exhibits 1, 
2, and 3. 

The Court: Subject to relevancy, according to the stipu¬ 
lation. 

Mr. Burnett: Yes. We have no objection, if the Court 
please; we have seen them. 

(Three pictures were marked as Plaintiffs’ Exhibits 1, 
2, and 3, and were received in evidence.) 

By Mr. Heron: 

Q. I hand you, Mr. Cashdan, Palintiffs’ Exhibit 2 and 
ask you if that is a photograph of the area in which you 
were sitting on the night of this incident. A. That is it. 

Q. I hand you a photograph, Plaintiffs’ Exhibit 3, and 
ask you if that likewise indicates the seats in which you 
'were sitting. A. That is right. 

Q. Is the same true of Plaintiffs’ Exhibit 1, being a dif¬ 
ferent view? A. That is correct. 

31 Q. I direct your attention, Mr. Cashdan, to Plain¬ 
tiffs’ Exhibit 2 and ask you if you can tell us in what 

order your party was seated. A. I sat here (indicating)— 
Q. Will you tell us just which chair that is? A. That is 
the first chair on the aisle. 




Q. Is it in the first row? A. The first row. 

Q. Who sat beside you? A. My wife. 

Q. Who sat beside her? A. Miss Burgess. 

Q. Who sat in the fourth seat? A. Mr. McClure. 

Q. That composed your entire party? A. The four of us. 

Q. Can you tell us, Mr. Cashdan, about what point had 
been reached in the game when this incident occurred? A. 
As soon as Mrs. Cashdan was struck, I don’t think thirty 
seconds elapsed, and the game was over, just like that. 

Q. Then, I understand it was just before the conclusion 
of the game? A. Correct. 

Q. Can you tell us what play was occurring at the time 
of the incident? A. The skaters came from our left, 
32 and they came along close to the wall; and I don’t 
remember how many players there were, but they 
were trying to get the puck from each other, and they 
came up in front of us, and there was a pitched battle, and 
a fellow came skating over from the middle of the ice—a 
Washington Lions players came skating over from the 
middle of the ice—and he raised his stick up in the air, and 
he came down very hard to hit one of the opposing players, 
and he missed the player, and the stick came right over and 
struck my wife in the face. 

Q. From w’hat direction did that player approach? A. 
Directly across from the center of the ice, right to us. 

Q. Had he been engaged in the immediate play prior to 
his coming there? A. No, he hadn’t been in the scufile for 
the puck. 

By the Court: 

Q. He had not been what? A. He wasn’t in the scuffle 
for the puck. 

By Mr. Heron: 

Q. Do I understand there were players in the scuffle di¬ 
rectly before where you sat? A. They came up to us, there 
was a pause, and there was a scuffle for the puck. This fel- 
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low came from the center of the ice. He raised his 

33 stick. As he came, he raised his stick at the oppos¬ 
ing player, the player who had got hold of the puck. 

Q. On what team was the player who struck Mr. Cash- 
dan? A. A member of the Washington team. 
«•••••••*• 

Q. What was the name of the opposing team on that oc¬ 
casion? A. If I remember right, I am sure it was the New 
York team. 

Q. You referred to a wall. Can you tell us from the 
photograph, Plaintiffs’ Exhibit 2, the wall to which you 
refer? A. This wall right here (indicating). 

Q. That is the wall immediately in front of the seats in 
which you were sitting? A. Correct. These chairs weren’t 
here then. 

Q. That is, the chairs shown in the photograph as being 
placed on the floor were not present? A. No. 

Q. At the time of this incident, was there any screen or 
other guard along the top of that wall? A. No, 

34 nothing at all. 

Q. Its condition was as it is shown in this photo¬ 
graph? A. Correct. 

Q. Can you tell us, sir, what was done immediately fol¬ 
lowing the time when Mrs. Cashdan was struck by the stick? t 
A. Well, we all, of course, turned around and stood up to 
look at her and find out just what happened; and at the 
same time the game ended, and everybody was up and mov¬ 
ing, and the place was a bedlam there. We held her there 
for a few minutes until she got her composure a little bit, 
and Mr. McClure and I assisted her, one on each side, up 
the steps and took her over to what they call a first-aid 
room, and we waited there about twenty minutes, at least, 
and couldn’t get any usher or anybody to do anything; and 
finally some fellow said he would send the first-aid man— 
the doctor—down. 

Mr. Burnett: We ask that that be stricken, and we ob¬ 
ject to any testimony— 



The Court: He said something about a first-aid man. 

The Witness: A boy came down with dirty hands and 
dirty clothes, and he was in an awful hurry. 

Mr. Burnett: I ask that that be stricken and that the 
witness be advised that he may not give an expression of 
his opinion. If he would tell just what happened, I would 
have no objection. 

The Court: I know, but he says somebody came down. 
He characterized him as a boy. That will have to 
35 go out, if you desire. He says someone came down 
with dirty hands and dirty clothes. 

The Witness: Dirty clothes. 

Mr. Burnett: That stays in. 

The Witness: He unlocked the door to the little room, 
and the room contained a small medicine cabinet, no chairs, 
just a little wooden table about this big (indicating). 

By Mr. Heron: 

Q. About three feet or so wide? A. Yes; just a small 
table. He opened up the medicine cabinet, and he didn’t 
wash his hands, and he got out some cotton, and he put 
some—apparently it was disinfectant. 

Mr. Burnett: We object to what it apparently was. 

The Court: The Court overrules that. The witness is 
giving his best judgment. 

Mr. Burnett: That is all we want. 

The Witness: Apparently it was disinfectant, and he 
dabbed it on her face and told her she was very lucky. H^ 
said there was nothing to it; that she wasn’t hurt; just a 
little scratch; and shooed us right out of the room, locked 
the door, and run. That was the end of the first-aid sys¬ 
tem. 

39 Q. Did it make any difference in what was her 
normal social activity of going out to parties, and the 
like? A. Well, we didn’t go to any parties like we used to, 
or we didn’t go to—we skipped a lot of things; I just don’t 
recall exactly what they are. 
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Q. How long did that condition continue? A. I never 
paid a great deal of attention to it. I was very busy my¬ 
self. About the only way I have of knowing just how long 
she was inacapacitated there was by how many extra days 
we had the maid there. 

Q. Can you tell us how many extra days it was? A. It 
was just about a hundred days, as close as I could figure it. 

***•••••*• 

41 Q. I failed to ask you, Mr. Cashdan, about the 
position of the stick—hockey stick—just prior to 
Mrs. Cashdan’s being struck. Can you describe in what 
position it was held by the Lions player ? A. Well, right 
up in the air like that (indicating)—like this (indicating)— 
and the toe of the—or foot of the stick pointed dowm to 
her face. The very end of the stick hit her. 

Q. With respect to his shoulders, how was the stick held? 
A. They were—the stick w’as above his shoulders. The 
stick was above his head, in fact. He had it out like this 
(indicating), raised away above his head. 

Q. Can you describe the appearance of the hockey stick? 
A. You mean the color of it, and everything? 

Q. The length. A. Well, it is a regular hockey stick. 
That is the second hockey game I have ever been to, too. 

It was just a regular hockey stick. 

*•#**••**• 

45 Mr. Heron: If the Court please, I offer in evidence 
at this time as Plaintiffs’ Exhibit 4 a copy of the 

1945 Official Hockey Rules and ask that it be marked. This 
is offered with the understanding that the penalties shown 
in the rules were not the same as those applicable to this 
particular game. Otherwise the rules are applicable. 

The Court: All right. 

46 (Book of 1945 Official Hockey Rules was marked 
1 as Plaintiffs’ Exhibit 4 and received in evidence.) 

Mr. Heron: Ladies and gentlemen of the jury, I refer you 
to Plaintiffs’ Exhibit 4, which is the Official Rules of the 




hockey game, under the section entitled “Hockey Equip¬ 
ment, Section 2, The Hockey Stick.” 

“A hockey stick shall not exceed fifty-three inches from 
the heel to the end of the shaft and fourteen and three- 
quarters inches from the heel to the end of the blade. 

“The blade of the stick shall not exceed three inches in 
height, except in the case of the goalkeeper’s stick, which 
shall not exceed three and one-half inches, except at the 
heel, where it must not exceed four and one-half inches. 

“The stick unless otherwise permitted, shall be made 
of wood and without projections.” 
**##***#*• 

47 A. Well, it looked like a regular hockey stick, about 
the description you have just read. 

By Mr. Heron: 

Q. As far as you could observe, it conformed to that de¬ 
scription? A. Yes. 

Q. Can you tell me where during the course of the game 
the puck is normally situated? A. Well— 

Q. Let me ask you in this way: Is it elevated? Does it 
fly through the air or remain on the ice, or just where, or 
just where? A. Occasionally it flies through the air, but 
the greatest portion of the time it is on the ice. 

Q. Does it slide back and forth over the ice as the players 
contend for it and strike it? A. Yes. 

Q. You said earlier that the player who held the stick 
which struck Mrs. Cashdan was a Lions player. How do 
you know that? A. He had on a green uniform and the 
green sweater. 

Q. Was that the attire of the Lions team? A. Yes. 

Q. Had you had occasion to observe him prior to the 
time he struck Mrs. Cashdan? 

• #**#****• 

4S The Witness: I believe him to be the same man 
who had been put in the box for fouls earlier in the 


22 


game, and I also believe that he is the man who struck the 
opposing player about the middle of the game and sent him 
downstairs to get his head bandaged up. 

By Mr. Heron: 

Q. Was that striking a different incident from the one 
which occurred at the time Mrs. Cashdan was struck? A. 
Yes. 

Q. Did you have occasion to observe whether there was 
any other incidents of striking during the earlier part of 
the game than the one you have mentioned? By “striking’’ 
I mean striking another player. A. Well, there was other 
striking, but the referee wasn’t calling the fouls; he 
was i letting them go, and the game—in my opinion, the 
game was not run the way it was supposed to be. 

Mr. Burnett: I object to what his opinion is about 
49 how the game was run. He can tell us what 
happened. 

The Court: He is trying to do that. 

Mr. Burnett: I know, but I would like to have him con¬ 
fine himself to that, if the Court would ask him to do it. 

The Witness: I just say the referees definitely were not 
calling the fouls. They -were letting them go. Although I 
had only seen one hockey game before, I know hockey is 
played more or less like basketball. A foul is a foul, and 
you are supposed to be removed from the game upon com¬ 
mitting a foul. But they were just letting them go. The 
Washington Lions were the boys who were committing the 
fouls. There were very few fouls, and I think that game, 
if they do have a history of it, will show that the opposing 
team— 

Mr. Burnett: I ask that that not be permitted—what his 
speculation about the game is. 

The Court: That is true. 

v • • * • # • • • • • 
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By the Court: * 

Q. When you went into the place, did you go to a 
certain place and sit down? Did anybody bother you after 
you sat down? Did you sit in a particular seat? A. We 
had particlar seats to go to when we got there. The tickets 
had already been purchased. 

By Mr. Heron: 

Q. Do you know* w*hat the price of the tickets was? A. 
No, I don’t. 

Q. Suppose you tell us, Mr. Cashdan, where you and Mrs. 
Cashdan were living at the time of the incident. A. We 
were living on Barron Street, Takoma Park, Maryland. 

Q. That is just outside the District of Columbia? A. 
Correct. 

51 Q. Can you tell us whether you recall the first 
time Mrs. Cashdan wont out of the city after this 
incident? A. I don’t recall exactly the date that she went 
out, but I do know that in the month of December we 
spent a w r eek end with Lieutenant and Mrs. Sima at 
Annapolis. 

Q. Can you place the approximate time in December? 
A. Well, it w’as—I am reasonably sure it was after the 
15tli of the month. 

Q. What was the occasion of your visit there at that 
time? A. Well, no special occasion, except that we were 
good friends, and they just asked us to come down and 
spend the week end. 

Q. Did Mrs. Cashdan indulge in any social activity v’hile 
she was there? A. We—I think we went to a movie that 
w’eek end down there. 

Q. Was there anything you did in the way of social 
activity? A. No, not for her. 

Mr. Heron: You may examine. 
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Cross Examination 
By Mr. Burnett: 

Q; Mr. Cashdan, you went to Annapolis to see Lieutenant 
—is it Sima or Serna? A. Sima. 

52 Q. (Continuing) again in January, I believe, 
didn’t you, following this December incident? A. I 

believe we did, ves. 

Q. But the only social activity in which you engaged and 
in which Mrs. Cashdan engaged was going to the movies? 
A. No, I didn’t say that. 

Q. You on the incident around the 15th of December 
bought some liquor and took your wife and Lieutenant 
Sima, Sr., Lieutenant Sima, Jr., and heir wives, and you 
and your wife went down to this colored man Rollin’s 
apartment beneath the Officers’ Club and engaged in a 
drinking party there ? A. That is not correct; that is not 
true. 

Q. Do you remember testifying at the Rollins trial? A. 
I certainly do. I remember distinctly the testimony. 

Qi Were these questions asked, and did you give these 
answers: “Question: Have you been in North Severn Offi¬ 
cers’ Club, U. S. Naval Academy?” A. Yes. 

Q. “Answer: I have.” 

“Question: Approximately how many times?” 
“Answer: Many times upstairs in dining room. I vis¬ 
ited Chief Rollins there three times.” 

“Question: Approximately when were these three 
times?” 

“Answer: In the latter part of the summer of 

53 1945. I would say about September, and once be- 
! tween then and Christmas, and once in January.” 

“Question: Was there any liquor in the quarters of the 
accused?” 

“Answer: Yes, there was.” 

“Question: Where was the liquor?” 

“Answer: Well, it was liquor that I brought down 
myself.” 
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“Question: Was any of that liquor served?” 

“Answer: It was, yes.” 

“Question: Was everyone in the party served?” 

“Answer: I don’t know. I was served, and my wife was 
served.” 

Then, when they asked you about the second occasion: 

“Question: About when was this?” 

“Answer: The second time was sometime between Sep¬ 
tember and Christmas. When exactly, I don’t know. I 
never kept track. I took a number of trips to Annapolis 
on business, but I don’t remember exact dates.” 

“Question: Was there any liquor in the room on the 
second visit?” 

“Answer: Yes. All times I was there I brought my own 
liquor. I always do.” 

“Ques: Did you have a drink on the second visit?” 

“Answer: Yes.” 

“Question: Did anyone else have a drink on the 
54 second visit?” 

“Answer: Yes, I think we all did.” 

“Question: Who was present on the third visit?” 

“Answer: Mr. and Mrs. Sima Sr. and Jr., and myself 
and my wife, as I remember. I think we had a young 
couple that had been to dinner with us there.” 

“Question: About what time was this?” 

“Answer: That was in January.” 

“Question: Do you recall what day of the week it was?” 

“Answer: That was a Saturday evening.” 

“Question: Was there any liquor in the room?” 

“Answer: Just what I brought along.” 

“Question: Did you have a drink on this third 
occasion?” 

“Answer: Yes, I had a few drinks.” 

Were those questions asked, and did you give those 
answers, at that trial of this man Kollins? A. They cer¬ 
tainly were—every one of them. 

Mr. Burnett: That is all. 
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Redirect Examination 
By Mr. Heron: 

Q. Reference has been made to the second visit to Anna¬ 
polis, Mr. Cashdan, in the testimony which has just been 
read to you. Can you tell us whether with respect to the 
injury to Mrs. Cashdan it was before or after that injury? 
A. Will you repeat that question? 

55 Q. Referring to the testimony which was just read 
to you by Mr. Burnett, a reference was made to a 

second visit by you and Mrs. Cashdan to Annapolis some¬ 
time, as I recall, between September and Christmas. Can 
you tell us whether or not that second visit was before or 
after the injury to Mrs. Cashdan? A. Well, we were— 
Mr. Burnett: I submit he can say. 

The Court: He is trying to answer it, Mr. Burnett. If 
you have objection to it, you can move to strike it out. You 
may not interrupt the witness that way. 

By the Court: 

Q. Proceed, sir. A. We visited Lieutenant and Mrs. 
Sima and Chief Rollins either the—it was either the very 
end of October or the first of November. We didn’t see 
Rollins after that until after she had been operated on, and 
everything. 

Bv Mr. Heron: 

* 

Q. Was the visit at the end of October or the first of No¬ 
vember the second visit to which reference has just been 
made? A. I don’t know. We visited down there three times. 
We spoke to Rollins on business, and I just don’t remember 
any more. 

i Q. What was the nature of the business on which 

56 ! you spoke to Rollins? A. Well, Rollins wanted to 

build a night club down there, and he wanted to build 
some houses, and I was doing a large piece of work on 
Lieutenant and Mrs. Sima’s home. That is how I met him. 
Rollins told Mr. Sima— 
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Mr. Burnett: I object to what he is starting to say. 

The Court: No. The Court is going to let this in. The 
Court does not think it would be fair otherwise. 

By the Court: 

Q. Proceed, sir. A. Mr. Sima told Rollins about me— 
what kind of job we were doing on his home—so Rollins 
said he wanted to meet me. 

Subsequently we went to dinner at the Severn Officers’ 
Club, and I was introduced to Rollins, and he asked me to 
come to his quarters after we had finished our dinner, 
which is exactly what we did. We had a drink, and we 
talked about what he wanted done, and I told him to have 
some plans drawn up. I gave him the names of a few 
architects. 

The second time we went to dinner there again—of 
course, we had had numerous other dinners prior to that— 
but we went to dinner there again, and Rollins "wanted to 
talk to me again about it, and we talked for about twenty- 
five or thirty minutes; and the third time was the same 
thing, and that is when I turned him down, and I told him 
I didn’t want the job. 

57 Mr. Burnett: We move to strike all the hearsay 
testimony. 

The Court: No, none of that will be stricken out, sir. 

• ****##**• 

Thereupon, Frank R. Nymark was called as a witness 
and, being first duly sworn, testified as follows: 

#*#«****•• 

5S By Mr. Heron: 

Q. Can you tell us, Mr. Nymark, by referring to 
59 Plaintiffs’ Exhibit 3 and your memorandum, the 

distance from the floor of the first row to the top of 
the barricade, which I believe is the second item on your 
memorandum? A. Yes, sir. That is 16 inches. 

Q. Will you hold the photograph up and explain to the 
jury what measurement that is? A. That is the measure¬ 
ment from the floor in front of the first row" of seats to the 
top of the barricade. 
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Q. In other words, the floor is where the occupants of 

the flrst row rest their feet? A. Yes, sir. 

% 

Q. Can you tell me the measurement from the floor of the 
first row to the top of the seat in front? A. Yes, sir. To 
the top of the seat from the floor of that aisle, or rather 
the row in front of the seat to the seat—top of the cushion 
—is 15% inches. 

Q. Will you hold the photograph so that the jury may 
see it, and then explain just what that is? A. That is from 
the same level as the other measurement to the top of the 
seat cushion. 

Q. That distance is 15% inches? A. Yes, sir. 

Q. Now, what about the distance to the top of the seat in 
back? A. That distance is 30% inches. 

60 Q. Will you again explain to the jury from the 
photograph just what that measurement is ? A. That 

is the distance from this aisle in front of the seats to a line 
at the top of the seat—the back of the seat. 

Q. That distance is 30% inches? A. Yes, sir. 

Q. Can you tell us the width of the row? A. The width 
of the row is 32 inches. 

Q. Will you again demonstrate the points between which 
that measurement is made? A. It is from here to here 
(indicating). 

Q. Thirty-two inches from there to there (indicating)? 
A. Yes, sir. 

Q. The distance from the front of the seat to the barri¬ 
cade is what? A. Thirteen inches. 

Q. Will you demonstrate that? A. From the front of the 
seat to the barricade—that distance (indicating). 

Q. Thirteen inches? A. Yes. 

Q. What is the width of the barricade? A. The width of 
the top of the barricade is 5% inches. 

, Q. So the distance from the front of the seat to the 

61 j side of the barricade farthest from it is 18% inches; 

is that correct? Or 18 inches? A. Eighteen and one- 
half inches. 

Mr. Heron. Thank you. 
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Cross Examination 
By Mr. Burnett: 

Q. Did you make any measurement from the bottom of 
the rink to the top of what you call the barricade? A. Yes, 
sir. 

Q. What was that? A. That measurement is 42 y 2 inches. 
Q. What was it from the floor to the top, again? A. Six¬ 
teen inches. 

Mr. Burnett: That is all. 

Redirect Examination 
By Mr. Heron: 

Q. Would you explain what measurement was made from 
the floor to the top of the barricade ? Demonstrate it, please. 
A. That measurement is outside the barricade, on the 
basketball floor. The distance from this floor of the rink to 
the top of the barricade (indicating). 

Q. That distance was 42 1 / 4inches? A. Yes, sir. 

Q. At the time you made that measurement was 

62 there ice on the floor ? A. No, sir. 

Q. What was the nature of the floor at that time? 
A. It was a wooden floor. 

##****•*•• 

Thereupon, Edith Burgess was called as a witness and, 
being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Heron: 

«*•*•*•**• 

63 Q. Are you related to Mrs. Cashdan, a plaintiff in 
this case? A. Her sister. 

Q. Did you and Mrs. Cashdan attend a hockey game on 
November 13, 1945? A. I went to a hockey game with her; 
I don’t remember the exact date. 

Q. Was it about that time? A. Around that time. 

Q. Did you attend any other hockey game about that time 
with her? A. No, sir. 
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Q. Can you tell us where you sat at the game? A. I sat 
in the front row. 

Q. Beside whom did you sit? A. Between my sister and 
Mr. McClure. 

Q. Did there come a tune during the game when Mrs. 
Cashdan was injured? A. Yes, sir. 

Q. Can you tell us what happened at that time ? A. Well, 
the players were fighting in front of us, and one of them 
raised his stick above his head to bring it down on 
64 another player and hit her instead. 

Q. Then what happened to her? A. She grabbed 
her face and sunk back in her chair. 

Q. When did you first observe the player who struck 
Mrs. Cashdan? A. Well I noticed him when he raised his 
stick up in the air. 

Q. Where was he at that time? A. He was just among 
the players; I couldn’t say exactly. 

Q. How much before that had you first observed him? 
Can you recall? A. No, sir. 

Q|. Where was Mrs. Cashdan struck? A. In the side of 
her face. 

Q. Can you indicate just about the point? A. Right there 
(indicating). 

Q. Which side? A. On the left side. 

Q. I noticed you indicated your right side. I assume 
that that was an incorrect indication? A. Yes. 

• *•••••••• 

69 (Counsel from both sides approached the bench, 
and the following occurred:) 

Mr. Burnett: If the Court please, yesterday Mr. Cashdan 
testified, on page 35 of the record: 

“ Apparently it was disinfectant, and he dabbed it on her 
face and told her she was very lucky. He said there was 
nothing to it; that she wasn’t hurt; just a little scratch; 
and shooed us right out of the room, locked the door, and 
run.,” 
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We now ask that all of that be stricken with the excep¬ 
tion of: “and shooed us right out of the room, locked the 
door, and run”; on the ground that this man, if he were an 
employee of the defendant, had no right to make any state¬ 
ments that would bind the defendant, and that it was with¬ 
out the scope of his employment. 

The Court: There is one fundamental reason why the 
Court does not have any right to strike it out: There was 
no objection to it at that time. 

70 Mr. Burnett: I kept objecting all the time. 

The Court: Oh, no, you did not object. If you did, 
I will consider— 

Mr. Burnett: No, right before I had objected two or 
three times. 

The Court: No; I am speaking about that question and 
answer. 

Mr. Burnett: No. The witness had started to say that 
apparently it was disinfectant, and so forth. 

I said, “We object to what it apparently was.” 

“The Court: The Court overrules that. The witness is 
giving his best judgment.” 

“Mr. Burnett: That is all we want.” 

Then the witness started out, and before we could make 
any objection to it, he put all this in. 

The Court: If he did, you did not object to the answer. 

Mr. Burnett: I did not at that time. 

The Court: You certainly did not. 

Mr. Burnett: Well, I am doing it now. 

The Court: It is too late. 

Mr. Burnett: I do not think so. 

The Court: It is wholly at the discretion of the Court, 
and the Court thinks that the general atmosphere of indif¬ 
ference, if there was such an atmosphere, has some bear¬ 
ing upon the case. 

71 Mr. Burnett: Frankly, I had assumed that my 
objection was going to all of what the witness testi¬ 
fied that this fellow had said. 
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The Court: No, you cannot assume that. That is, I mean 
you can in your own mind, but you cannot legally, and you 
cannot assume it is in my mind. 

Now, at this point I want to make a remark that I did not 
want to make in the presence of the jury. In regard to 
Mr. Cashdan’s testimony about what occurred in Anna¬ 
polis, Mr. Burnett requested that all of the so-called hear¬ 
say testimony be stricken out. The Court simply said that 
it would stay in. The Court does not think there was any 
hearsay—any material hearsay testimony. The Court 
thinks it was nothing but a mere background for the wit¬ 
ness’s factual statement that he was over at Annapolis, 
that he saw these people for business reasons, and that the 
drinks and the dinners were incidental to the business. The 
Court does not recognize any hearsay testimony in con¬ 
nection with that evidence. 


S6 Mr. Heron: If the Court please, I will read from 
the defendant’s Rule 44, entitled “Attempt to 
Injure. ’ ’ 

With that, Your Honor, we rest. 

• •*••••••• 

Thereupon, Mildred Elizabeth Rothgeb was called as a 
witness and, being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Burnett: 

• •*•*•••*• 

S8 Q. How are you employed, Miss Rothgeb? A. Vice- 
president of the Uline Ice Company and the Uline 
Arena. 

Q. In that capacity have you had occasion to see the 
hockey games over at the Uline Arena? A. Yes. 


i 
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Q. For what period of years? A. For five years. 

Q. Have you ever noticed or seen or heard in connection 
with your official duties, and from the fact that you were 
present there, of any spectators other than Mrs. Cashdan 
having been struck by a hockey stick? A. Not by a stick, no. 

Q. Not during the course of the years you have been 
there? A. No. I have attended most of the games. 

Q. Is there or is there not a screen on the rink? A. In 
the end zones, yes—each end zone. 

Q. Are there seats behind those screens? A. Yes. 

Q. Is the arena over there, where the hockey games are 
played, from your experience and knowledge of the hockey 
game the usual type of arena? A. Yes, it is. It is pat¬ 
terned after the Hershev Arena. 

89 Q. In Hershev, Pennsylvania? A. Yes. 

Mr. Burnett: You may inquire. 

Cross Examination 
By Mr. Heron: 

Q. How many other hockey rinks have you seen, Miss 
Rothgeb? A. I have been in the Boston Gardens, Hershey 
Arena, Philadelphia Arena, and Madison Square Garden. 

Q. How recently have you seen the Madison Square 
Garden rink? A. It has been two years since I have seen 
Madison Square Garden. I saw the Ice Follies there. 

Q. Do you know whether any of the rinks which you have 
seen had side guards different from those at the Uline 
Arena? A. Side guards? 

Q. Yes. A. I have never seen them, but I understand 
they have them for Madison Square Garden, but they 
weren't up when I was there, because they had the Ice 
Follies on. I don’t know whether it was installed at that 
time there; I think it has been recently installed. 

Q. I take it you did have a record of Mrs. Cashdan’s 
being struck by a hockey stick? A. Yes, I knew of the 
case. 

90 Mr. Heron: I have no further questions. 
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Redirect Examination 
By Mr. Burnett: 

Q. What do you mean by “side guards”! A. I think he 
is referring to a protection on the right side of the arena, 
or a glass that they have recently installed at Madison 
Square Garden. The other arenas do not have them—not 
all of them. 

• •*•#•••#• 

Mr. Burnett: If the Court please, we have been trying 
to locate Dr. Gannon. We want to ask him a question. His 
nurse says that he was at the Arlington Hospital, and they 
are trying to locate him. We do not expect him to 
91 get here until 1:30, but the young lady is still at the 
telephone out there, waiting; they are going to call 

back. 

The Court: Is he your only other witness? 

Mr. Burnett: Our only witness. 

The Court: Can we consider the prayers now? 

Mr. Burnett: I wanted you to consider a motion before 
you considered the prayers. 

The Court: It will not interfere with the consideration 
of a motion. The physician’s testimony will not interfere 
with the consideration of a motion. 

Mr. Burnett: Oh no. 

The Court: We can consider the motions now, then. 

Mr. Burnett: That is all right. 

(Counsel returned to the trial table, and the following 
occurred:) 

The Court: Let the jury go to the jury room. 

(The jury left the courtroom.) 

Motion to Direct a Verdict in Favor of the Defendant. 

Mr. Burnett: If the Court please, at this time we move 
the Court to direct a verdict for the defendant. In so far 
as this particular case is concerned, I say to the Court, 
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without any great fear of contradiction, that there is no 
reported case upon the facts similar to this. There are two 
rules of law respecting liability in hockey cases. One is 
the New York rule; one is the Massachusetts rule. 

92 All of the cases that have gone before the courts, 
with the exception of one, have been puck cases. 

The New York rule follows the baseball rule, that any¬ 
one who sits without the wire area of the arena takes the 
same chance and assumes the same risk as a spectator at 
a ball game takes. The Massachusetts rule, which has been 
followed by two other states, is different. They are all puck 
cases. They say that where a stranger who has never 
attended a game before—and all of the cases that are re¬ 
ported involve strangers to the game—and the stranger 
knows nothing about it and walks in, and during the course 
of the game, after he has sat down in his seat, is struck by 
a puck, it is a question for the jury as to whether, after the 
spectator has sat there for some time and seen the course 
of the game, he should have got up and moved to a pro¬ 
tected area, or whether he just continued to remain there 
after he had the opportunity, if he did, to realize his 
danger. 

Of course, this is not a case where we have strangers to 
the game. Both plaintiffs had attended a game before, had 
sat in the same area in which they were seated, and had sat 
up higher in the stand. But on this occasion they came 
down to the front row 7 , and after they had seen, as the 
husband testified, all of this fracas that he spoke about, 
they still continued to sit in the front row; they did not 
at any time go behind the screen. 

93 There is only one case that is at all similar to this, 
and it is a New York case. In that case a hockey 

player in going down the rink was met by an opposing 
player. I do not know whether the Court is familiar with 
the game. 

The Court: It has been many years since I have seen a 
game of hockey. 
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Mr. Burnett: As the player takes or pursues the puck 
down the ice, it is the privilege of the opposing player to 
give the one pursuing the puck or attempting to get it a 
body check—that is, with his body to push him away from 
the course that he was pursuing and to get the puck him¬ 
self. It is just like in polo, where the ponies check one 
another. 

In this particular case a body check was given, and the 
stick of one of the players was knocked out of his hand and 
injured a spectator. The Court held that there was no 
liability. It went to the appellate division, and it was 
affirmed. The lower court said this: 

“I find that the accident happened as claimed by plaintiff 
and without fault on her part. It becomes necessary, there¬ 
fore, to determine whether or not the injury she sustained 
was caused by any omission of duty by defendants. This 
is a question of fact. In the game of hockey the opposing 
sides endeavored to drive a block or disc, known as a 
‘puck,’ along the ice into or past the opponent’s goal. For 
this purpose each of the players has a curved stick, 
94 known as a hockey stick. This stick is not intended 
to and in fact ordinarily does not leave the hands of 
the player. If it does, it is by accident. Hockey players 
of many years ’ experience testified that such an occurrence 
as here happened is most unusual. That during a period 
of fifteen years of playing they had only heard of or seen 
a hockey stick leave the hands of a player and land among 
the spectators on two occasions. Other experts testified 
that in many years of experience they had never seen or 
heard of a case where a hockey stick had been forced from 
the hands of a player and caused to land in the audience. 
Considering the purpose for which a hockey stick is used, 
coupled with the fact that ordinarily it would not leave 
the hands of the player and that the occasions on which a 
hockey stick had been forced from a player’s hands and 
landed among the spectators had been so infrequent as to 
be exceptional and extraordinary, I find that defendants 
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in the exercise of ordinary care and prudence were not re¬ 
quired to anticipate danger from this source, and hence 
were not guilty of negligence in failing to guard against 
such happening.” 

That was the case of Rich v. Madison Square Garden 
Corporation, 266 New York Supplement 288. I was read¬ 
ing from page 289. 

The case was affirmed in 270 N. Y. S. 915, with just a 
statement that the judgment was affirmed with costs, 

95 no opinion. 

In this particular instance, if the Court follows the 
New York rule regarding pucks, there is absolutely no 
liability on the part of this defendant. If you choose to 
follow the Massachusetts rule, we are frank to say that it 
then becomes a question of fact for the jury, with the in¬ 
struction that the jury are to consider whether or not this 
plaintiff or these plaintiffs were guilty of contributory 
negligence and a'ssumed a risk in the peril of their position. 
But this is not a case that comes within the Massachusetts 
rule, because both of these plaintiffs had attended a prior 
game and w’ere not strangers to the game. They were not 
strangers to the rink. They had been there before and had 
sat in higher places, in the second tier, where, if they had 
sat on this occasion the plaintiff could not have been in¬ 
jured. But they chose to sit in a place that was imme¬ 
diately adjacent to the abutting rink and did not sit behind 
the screens. 

So w T e say respectfully to the Court that the Court can¬ 
not under the theory of the Massachusetts rule submit the 
case to the jury upon that question. 

Furthermore, the only testimony in this case respecting 
what occurred before this woman was hit was given by 
the husband, Mr. Cashdan. He testified that the player 
whose stick hit Mrs. Cashdan was in the center of the 
rink; that there was, as he classified it, an attempt 

96 among the players to get the puck; and that the 
players who wrere scrambling over the puck were 
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immediately in front of their seats. The man whose stick hit 
Mrs. Cashdan was at the center of the arena, and he 
charged over and struck at one of the players who were 
trying to retard the advancement of the puck. The player 
whose stick hit Mrs. Cashdan was not engaged in any 
melee. He had no occasion to hit any player; no player 
had struck him to inflame him. 

The rules of the game provide that the player cannot 
put the stick over his head. They say that he cannot injure 
a spectator and he cannot injure an opposing player; if 
he does, he acts without the scope of his employment, be¬ 
cause he is hired to conform to the rules of the game; he 
is not hired to violate the rules of the game. 

The Court: His employer must know that he does it, or 
else the rules would not be in existence. 

Mr. Burnett: No, not necessarily. This is— 

The Court: It is because they do hit one another and hit 
the spectators that they have rules. The employer is sup¬ 
posed to know them. 

Mr. Burnett: Oh no. If the Court please— 

The Court: Why do you suppose they have these rules ? 
Why do they have the pen for penalties? Why does not the 
referee enforce the rules? It is because the owmer finds 
it more profitable to have a melee than not to have 
97 it. That is the situation, I suppose. There is testi- 
i monv here—uncontradicted testimony—that in this 
very game the referee did not enforce the rules. 

Mr. Burnett: That still does not bind the Uline Arena, 
who provided the place. 

The Court.: Don’t you suppose the referee gets the nod 
from the Uline Arena for what he shall do? 

Mr. Burnett: That is speculation. 

The Court: No, it is not, sir. 

Mr. Burnett: There is no testimony in this case to sup¬ 
port such a theory. 

The Court: You have a right to use your mind, my dear 
sir. Do you suppose a referee would allow a violation of 








the rules if he did not have the nod from the owner that 
it was all right for him to do it? 

Mr. Burnett: This was no fight that was occurring when 
this man charged in there, according to the plaintiff, Mr. 
Cashdan. They were trying to get that puck. They were 
trying to get that puck and play the game, and there was 
no excuse, no rhyme, no reason, accordingto Mr. Cashdan, 
for this player to charge in and strike at another player. 
He did not come in to play the game, because his stick was 
reversed. He had his sticked turned down, according to 
Mr. Cashdan, not for the purpose of striking the puck, be : 

cause in the position the blade was, the tip of the 
9S blade was toward the floor, and when the stick is 
used in the proper manner the bottom of the blade— 
entire bottom of the blade—has to go on the floor. But 
here this fellow, according to Mr. Cashdan, just deliber¬ 
ately departed from any idea to play the game and re¬ 
versed his stick and held it over his head and ran or skated 
over there and struck at another player. 

Certainly even if we adopted or conceded Your Honor’s 
suggestion, no owner of any arena would have the temerity 
to suggest that a player do anything like that when the 
players are in a melee. 

The Court: Of course, he would not make any sugges¬ 
tion—direct suggestion. 

Mr. Burnett: He would not request anything like that. 

The Court: There is no question in the Court’s mind 
that such roughness in hockey games is encouraged by the 
promoters of the game. 

Mr. Burnett: Then, you would have to adopt the Hew 
York rule. 

The Court : This Court does not have to adopt the Hew 
York rule or the Massachusetts rule, or any other rule, 
except the rule of its Court of Appeals, as far as that is 
concerned. 

Mr. Burnett: Yes. Well, I say, you would then follow the 
Hew York rule, because the theory of all of these cases is 
either one way or the other. 
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99 The Court: Let me make this explanation. I never 
! heard of the New York rule or the Massachusetts 

rule until five minutes ago, hut it never occurred to me that 
if a puck got out of the control of the players and flew up 
in the air and struck a spectator there would have been 
liability. So there is no use talking about that. It never 
occurred to me that liability could be claimed in a case of 
that kind, that the spectator must anticipate. When he goes 
to an arena, he must anticipate that the puck is bound to 
get away. 

Mr. Burnett: That is what the New York cases say. 

The Court: There is no use talking to me about that, be¬ 
cause I had thought about that long before they did in 
New York. 

Mr. Burnett: If you follow the reasoning of the New 
York cases—and I assume Your Honor’s suggestion is that 
anyone who goes to a hockey game should know the cir¬ 
cumstances that are going to exist when he gets there—if 
that occurs, then the New York reasoning is that the person 
is just as familiar with the hockey rink as he is with any 
other ordinary sport, such as baseball, and that there is 
no liability; and in the baseball cases they hold that if a 
baseball player turns loose his bat either in the practice 
or in a game, and a spectator is hurt, and the player de¬ 
liberately hurled the bat—if you can say he deliberately 
hurled it, because that is the same situation as what exists 
i here—and it goes up into the stand, they say there 

100 is no liability, because the person who goes there 
i knows the hazards of the game, and he chooses not 

to sit behind this screen, in this protected area. Even the 
Massachusetts rule says that if a person has been there be¬ 
fore and knows what the circumstances are that exist, and 
he wants to avoid being injured, it is his duty to say to 
the owner of the arena, “I want to sit behind this screen; 
I am not going to sit out here in this area where there is 
no screen.” 

If he does not say, having knowledge of the game, as 
Your Honor has just suggested, “I want to sit behind the 
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screen; I want protection,” then he assumes all the risks 
and hazards that are possible under the theory that Your 
Honor has just suggested. 

if the woman knew or should have known what was 
going to happen there, the cases all say—with no quibbling 
about it and no division of authority—if there was a 
knowledge of the game, and she should have known -what 
was going to occur, and she sat in an area that was un¬ 
screened, and she remained, she is as a matter of law guilty 
of contributory negligence. 

The Court: Give me the rule that applies to striking 
anybody with the stick. 

Mr. Burnett: I read the rule from this book, if Your 
Honor please. It is Rule 44, Mr. Heron. 

The Court: Rule 44 involves attempts to injure. 

“(a) A match penalty shall be imposed on any 
101 player who deliberately attempts to injure an oppo¬ 
nent, official, or spectator by any action not covered 
elsewhere in the rules.” 

Of course, in this case there was no attempt to injure 
the spectator. In other words, there was no attempt to in¬ 
jure the plaintiff in this case. So the rule has no bearing 
upon this case except as indicated, that a spectator, because 
of the way the game is played, is more or less likely to be 
struck by a player. 

The Court does not think that this plaintiff was in the 
class—that there is any evidence that this plaintiff was in 
the class—who would anticipate any sort of injury. In 
other words, assuming that this Court wanted to apply 
the so-called Massacushetts rule, and assuming it was a 
puck case, the Court does not think that this plaintiff had 
had enough experience with hockey, according to the evi¬ 
dence, to put her on notice that an injury of that kind was 
likely to happen. She had been to the game twice. This 
was the second game. The first time she went, she sat 
away back, and the Court has no reason to suppose that 
anything happened that would have called her attention 
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to the dangers in attending a hockey game where there w^as 
no screen. The Court thinks, in so far as the evidence in 
this case is concerned, that she was in the same position 
as one who had never attended a game. 

The Court thinks that the situation in this case is cov¬ 
ered by what is said in the text of the first paragraph 

102 of Section 544 of Volume 35 of American Jurispru¬ 
dence, which appears on page 975: 

“While it is not true that the employer may be held 
liable in every case where it appears that the wrongful act 
would not have been committed but for the facilities 
afforded by the contract of service, there is a class of cases 
wherein responsibility is made to depend upon the fact that 
the wrong was made possible by the position of the em¬ 
ployee and the instrumentalities furnished by the employer. 
In a frequently-cited case the Court said: ‘The Master 
who puts a servant in a place of trust or responsibility, or 
commits to him the management of his business or care of 
his property, is justly held responsible when the servant, 
through lack of judgment or discretion, or from infirmity 
of temper, or under the influence of passion aroused by 
the circumstances and the occasion, goes beyond the strict 
line of his duty and authority and inflicts an unjustifiable 
injury upon another.’ ” 

The Court does not think that a puck case is in the same 
class as this case, because, as counsel indicate, when a puck 
flies up in the air, a spectator is supposed to know that that 
is likely to happen and is charged with notice that it will 
happen; and if he attends a hockey game, he assumes the 
risk of being struck by a puck. The plaintiff here was a 
spectator, sitting in a chair provided for the spectator, 
and was struck with a stick by a player. The Court 

103 thinks that that is the employer’s responsibility, in 
the absence of contributory negligence on the part 

of the spectator. There is certainly no evidence of con¬ 
tributory negligence. 

The Court will have to deny the motion. 




Mr. Burnett: If the Court please, I did want to call the 
Court’s attention to the fact respecting action of the 
hockey player outside the scope of his employment. As to 
that, we rely upon the Park Transfer case in 79 Appeals 
D. C. 

The Court: The Court does not think that that case has 
any hearing at all. 

Mr. Burnett: I just wanted to call it to Your Honor’s 
attention. 

The Court: That case was appealed from this court. I 
am thoroughly familiar with it. If you read the case thor¬ 
oughly, you will find that it bears out the Court’s position 
and not the defendants’. 

###* ■*•**** 

104 The Court: Of course, the opinion in the Park 
Transfer case is a short one. The Court said: 

“A principal is not liable for his agent’s tort unless it is 
‘within the scope of the agent’s employment.’ It is not 
within the scope of the employment if it is done for the 
agent’s purposes only.” 

That is 79 Appeals D. C. 48. 

In this case, this fellow w~as in the game. He was play¬ 
ing in the game. I cannot for the life of me see why he 
was not in the course of his employment when he raised 
the stick to hit the fellow on the other side. He evidently 
intended to win the game as best he could. I cannot see it 
at all. It is a rough game, and apparently roughness is 
not discouraged. 

The motion will have to be denied. 

Gentlemen, if you have any prayers you would like the 
Court to consider, I can consider them now. 

Mr. Burnett: We do not have any here, if Your 

105 Honor please. The only prayers we were going to 
ask the Court to give were on assumption of risk 

and contributory negligence. However, as I just under¬ 
stood from Your Honor’s statement—maybe I misunder¬ 
stood you— 
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The Court: The Court does not think there is any evi¬ 
dence in this case to justify either assumption of risk or 
contributory negligence, sir. 

Mr. Burnett: Well, then, there is no need to offer them. 
I do not want to do a foolish thing— 

The Court: I know, Mr. Burnett, but if you think- I am 
wrong, you ought to offer something—something with 
which to preserve an exception. 

Mr. Burnett: All right. If the Court and opposing coun¬ 
sel will stipulate that my prayer was offered— 

The Court: It is satisfactory to the Court: The Court is 
satisfied with that. 

Mr. Burnett: That the record will show— 

The Court: That a prayer involving assumption of risk 
and contributory negligence would not be granted. 

Mr. Burnett: For the record, they are considered as 
having been offered? 

Mr. Heron: That is agreeable. I have some prayers, 
Your Honor. Would you like to consider them? 

*****#••*# 

108 The Court: Gentlemen, if the defendant desires to 
i be heard on prayers 2, 3, and 4, the Court will be 

very glad to hear you. 

Mr. Burnett: If the Court please, in plaintiffs 7 instruc¬ 
tion Xo. 2, about the middle of the page the instruction 
reads: 

“If you find that the defendant located and maintained 
the chair which was occupied by the plaintiff Genevieve 
Lee Cashdan in a position of dangerous proximity 

109 to the rink and failed to provide safeguards or pro¬ 
tection to secure the safety of the said plaintiff while 

occupying the seat, and that the injury resulting to the 
plaintiff was the natural sequence of such a failure on the 
part of the defendant, then you will return a verdict for 
the plaintiff.** 

We contend—we earnestly submit to the Court—that the 
only testimony in the case concerning the danger of this 






seat is that of the witness of the defendant, who testified 
that they never had an occurrence like this prior to that 
time and that it was an unexpected incident. 

The Court: Well, if that question had been objected to, 
the Court would have sustained the objection, and the only 
reason it is there is that there was no motion made to 
strike it out. It is there for the jury to consider, but the 
Court thinks that it is not a question as to whether or not 
anybody had been struck before. The question is whether 
or not the plaintiff, occupying the seat she did, was entitled 
to protection from that kind of assault and whether the 
defendant was responsible for it. 

Mr. Burnett: Well, the defendant has only the burden of 
using ordinary, reasonable care. 

The Court: The Court does not think that that was using 
ordinary, reasonable care. That is the reason why the 
Court is letting the case go to the jury. The Court does 
not think you can come here and say that. The 
110 Court does not think that the defendant has a legal 
right to come here and say, “I did not know one of 
those players was going to do that.” I think he is respon¬ 
sible for what the man did. That is the reason why I am 
letting the case go to the jury. 

Mr. Burnett: Well, under those circumstances, we think 
that that would make the defendant an insurer of the 
safety of everybody who went in there to look at a hockey 
game. 

The Court: Under certain circumstances; not to insure 
for everything; not to insure against a flying puck. 

Mr. Burnett: No, but against being struck by a stick. 
Your Honor suggested you wanted to know if they have a 
rule about striking spectators, the same rule as in the base¬ 
ball rules. They do not want any player to get into an 
argument with any spectator, and have that player climb 
over into the stand and argue with him any more in a 
hockey game than they do in a baseball game. But from 
the way we view it, if we are liable under Your Honor’s 
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theory and suggestion, then we are made insurers here of 
the spectator, of this plaintiff. 

The Court: This prayer does not say that, does it? 

Mr. Burnett: It is so close to it that I would not offhand 
say it was not that. 

“If they find it was ‘in a position of dangerous proximity 
to the rink.’ ” 

That smacks to me somewhat as bringing up the question 
of whether or not she was in a dangerous position, 

111 not from the theory that it is a question of fact for 
the jury to determine whether or not she was there 

and whether or not she assumed the risk and whether she 
should have known it and was guilty of contributory negli¬ 
gence, because under the state of this prayer if she were 
in a dangerous position, and the defendant had put her in 
a dangerous position, and she had been there at these 
games twice, and if during this game, as the husband testi¬ 
fied, there were several fights, and she sat there in this 
dangerous position, does Your Honor think for a moment 
that a person can sit through an entire game with those 
things going on, and not realize that she might get hit or 
that she was sitting, you might say, on a powder keg or 
playiiig with a loaded gun that might go off and shoot her? 

The Court: The Court does not think there is any evi¬ 
dence in this case to show that this particular plaintiff 
had had enough experience with hockey games to anticipate 
at all what happened to her. I think it takes a long while 
for a person who believes in sport as sport. I think it takes 
some time for a situation such as exists in a hockey game 
to impress itself upon their consciousness. I myself have 
been considerably enlightened in the last two days, although 
I have been reading the newspapers, of course, for many 
years, and have got the impression that it is a deliberately 
rough game and that the roughness is actually encouraged. 

Mr. Burnett: Well, should not the plaintiffs as 

112 reasonable beings have got the same impression? 

The Court: I do not know. 
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Mr. Burnett: Most respectfully- 

The Court: I have been interested in sports ever since 
I was old enough to know anything about sports. I read 
all the sport news every day, if I have time. I just like 
to read it. 

Mr. Burnett: Can we not assume that it is a matter of 
common knowledge to the plaintiffs as well as to the Court? 

The Court: No, I do not think it is a matter of co mm on 
knowledge. I do not think it is a matter that binds the 
plaintiff in the absence of knowledge. 

Mr. Burnett: As I understand Your Honor, you were 
talking about what your knowledge of the game was based 
upon. 

The Court: I stated that as to a person who is inexperi¬ 
enced and does not know anything about hockey, it would 
occur to me that it would take him some time to realize just 
how rough a proposition it was. I do not think there is 
any evidence that she was anything more than a casual 
spectator at the first game. She was apparently back on 
the last seat back, as I remember the testimony. She had 
no reason to suppose that she would be invited as a guest 
to come and sit somewhere where she could be knocked in 
the head with a stick. I realize that another court may 
take a different view of this, but I just do not think there 
is any evidence that this plaintiff was guilty of any 
113 contributory negligence or assumed any risk about 
it. That is my feeling about it. 

Where did you get this particular prayer, Mr. Heron? 

Mr. Heron: That is an adaptation of the group of pray¬ 
ers which was adopted by the committee, and I have modi¬ 
fied it to apply directly to the situation. 

The Court: I hope you have modified it a lot, because 
that is the rottenest collection of stuff that was ever pre¬ 
sented to the Court. 

• **•*•*#•• 

Mr. Burnett: # * # If the Court please, with respect 
to prayer No. 2, as we view the law, we think the law is 


that the burden upon the defendant in any public amuse¬ 
ment place is to provide a reasonably safe place for the 
spectators; and before there can be any liability on the 
defendant, it must be shown by the evidence that something 
occurred there that the defendant could reasonably have 
expected to occur. 

I Now, as to this idea that is put into this prayer 

114 No. 2 here, that if the jury finds she w’as in a danger¬ 
ous place, there is no evidence to sustain an allega¬ 
tion that that was a dangerous place. There is evidence, 
from Your Honor’s theory of the case, that this woman 
sat there and might have been hit. But the chances of her 
being hit—of this particular plaintiff being hit—were so 
sma^l that I do not think a mathematician could figure it 
out in a week’s time. There was maybe one chance in a 
million of her being hit by a hockey stick. So how can we 
say that a jury could find that that was a dangerous place. 

The Court: Suppose I hear you on that particular 
prayer, Mr. Heron? 

Mr. Heron: The evidence, Your Honor, showed that the 
back of the seat in which the plaintiff was sitting was, as I 
recall, about thirty inches from the front of the barricade, 
so it was hardly possible to have placed the seat closer to 
the edge of the rink and still allowed sufficient room for 
the spectator to get into it. 

This was a situation where the seat was paid for and 
was reserved, and it is perfectly obvious to me that the 
proprietor was trying to make the best use of his space in 
pushing the people as close to the rink as he could. 

It is perfectly obvious from the length of the stick that 
anyone occupying those front seats might be struck by a 
player whose stick either got out of hand or let it 

115 go over the barrier. I think there is ample evidence 
I to support a conclusion by the jury that the seat was 

not safely placed for a game of this kind. 

The Court: The Court thinks that the second, third, and 
fourth prayers should be granted. 
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Mr. Burnett: Do you mean I could just say I object to 
them on the grounds I have already stated? 

The Court: That is correct. 

Mr. Burnett: Oh, well- 

The Court: But if you have any further grounds, why, 
state them, please. 

Mr. Burnett: Well, respecting No. 3, we just say we ob¬ 
ject to it on the grounds heretofore stated, respect- 

116 ing the statement that we made concerning the scope 
of the employment of the player whose hockey stick 

struck Mrs. Cashdan, and on the further ground that there 
is no evidence in this case that the acts and omissions of 
the player were in contemplation of law the acts and omis¬ 
sions of the defendant, M. J. Uline Company. 

The Court: How about the fourth prayer? 

Mr. Burnett: Mr. Adams suggests, if the Court please, 
that the first sentence of the instruction binds the jury to 
accept the theory that this was a Uline player or a Lions— 
Washington Lions—player—I will get it right in a min¬ 
ute—and does not leave it up to them to decide whether 
or not it was another player, on the other team. 

The Court: No, the testimony is that it was a Lions 
player. 

Is there any evidence that there was another also ? 

Mr. Heron: No, there is none at all. The uncontradicted 
evidence is that it was a player of that team, and the an¬ 
swer admits that that team is owned by, and its members 
are employees and agents of, the Uline Company. 

Mr. Burnett: Now, as to prayer No. 4, we also rely on 
our argument heretofore stated and say that we object to 
this instruction further on the ground that this, we respect¬ 
fully maintain, is not a case of assault and battery, and 
that there is no evidence here to clearly show that 

117 this man whose stick struck the plaintiff was in any 
proximity to the plaintiff or that his stick was de¬ 
flected, or how it happened to strike her. 
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119 The Court: I have some doubt about that, but I 
am going to grant it. 

The situation is, gentlemen, that the plaintiffs’ first, 
eighth, and ninth prayers are denied. 

The second, third, fourth, fifth, and sixth are granted, 
and the seventh is granted as amended. 

127 Mr. Burnett: I assume we do not need to do it, 
i but just out of an abundance of caution we renew 

128 our motion to direct a verdict, and Your Honor 
denies it? 

The Court: Yes. 

Mr. Burnett: I just did not want to get up to the Court 
of Appeals and have them say something to the effect that 
I had not renewed my motion. 

We have an instruction. I did not argue it to the Court 
and did not cite any authority on it. I just offer this out 
of an abundance of caution. 

Mr. Heron: I object. What puzzles me, Your Honor, is 
the expression “engaged in such a business as the defen¬ 
dant.” It seems to me that that is likely to- 

The Court: Do you object to the prayer? 

Mr. Heron: Yes. 

The Court.: The prayer is denied. 

Mr. Burnett: If the Court please, I assume that it will 
be entirely proper to argue to the jury that if a witness 
has testified falsely about a matter of fact about which he 
could not be mistaken, the jury is at liberty to disregard 
^ 1 of that testimony or so much of it as it chooses to 
disregard ? 

The Court: Yes, sir. 

Mr. Burnett: I wish to ask Your Honor’s opinion about 
a matter in this argument. I do not want to make a wronsr 
argument and have either counsel or the Court stop me. 
I think I should advise myself before I begin. May 

129 I argue to the jury along the lines that if there is 
i falsity as to one fact there may be falsity as to the 
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entire testimony, or such parts of it as the jury may be¬ 
lieve to be false; that the only witness who testified that 
the player charged in with the stick was the husband; and 
that the other two witnesses saw it some other way; and 
that in view of the fact that the rule does exist, the jury 
has a right to inquire into their minds and ask themselves 
if they believe he has testified falsely as to the wife going 
out of the house after her illness, and ask themselves 
whether they believe his delineation of the story, which was 
not the same as the other two witnesses, was correct? 

The Court: Of course, as long as you adhere to the testi¬ 
mony—I do not remember the particular thing you are 
talking about—you have a right to say what you please. 

Mr. Burnett: I did not want to trespass on any rights 
the plaintiff might have under Your Honor’s ruling. 

The Court: All right, sir. 

130 Argument on Behalf of the Defendant. 
***•#••••• 

A most significant point of law in this case addresses 
itself to those trips to Annapolis. I am not concerned with 
the motive of Mr. and Mrs. Cashdan in going there and in 
what they did. That was their own business. If in their 
own consciences they did nothing wrong, that is all right. 
But the principle of law about which I speak is this. You 
have probably been told this several times before; with 
your indulgence, I shall repeat it. 

If you believe that a witness has testified falsely con¬ 
cerning a material fact about which he or she, or both of 
them, could not well be mistaken, it is your privilege to 
disregard their entire testimony or to consider only as 
much of it as you choose to take into consideration. 

131 We offered in evidence parts of the deposition of 
Mrs. Cashdan which was taken prior to this trial, 

on October 21,1947. This is what occurred at that time: 

“Question: Well, the accident happened around in No¬ 
vember. Was it during the Christmas season or prior to 
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the Christmas season when you were able to get out and 
enjoy yourself, or anything of that kind?” 

“Answer: I went out a few times. I would not say that 
I enjoyed myself too much.” 

“Questions: Just around the city here?” 

“Answer: Yes.” 

“Question: At your friends’ homes or to quiet gather¬ 
ings and things of that kind?” 

“Answer: Yes.” 

“Question: But you were not able to go out and attend 
social functions or affairs like you had been before the 
accident ? ’ ’ 

“Answer: No.” 

“Question: And your hours had to be very regular, I 
take it, during all of that period of convalescence?” 

“Answer: Yes.” 

“Question: You had to be in bed early, and so forth and 
so on?” 

“Answer: Yes.” 

“Question: And get plenty of rest. It was not 
132 then, shall we say, until after the first of the follow¬ 
ing year, after the accident, that you were able to 
get out and get around very much?” 

“Answer: Yes, I got out. I still don’t do the things I 
did before.” 

“Question: I was speaking of that time. I just wanted 
to see how long you w’ere laid up there. You were operated 
on sometime in November, was it?” 

“Answer: Yes.” 

“Question: Then you were not able to get out and attend 
any social gatherings or social affairs for probably until 
after the first of the year—is that right?” 

“Answer: Yes.” 

On the 21st of October she said she had not left her house 
and had not gone to Annapolis. She testified here on direct 
examination, and she said she had not left her house. 

I said to her, “Did you leave the city to visit anybody?” 
“No.” 




Her husband testified on the stand, when I first took him 
on cross examination, and established the definite date of 
December 15 as the time when they went to see Petty Officer 
Rollins with Mr. Sima. On December 15. That was after 
the accident. They were there once, he said. 

I then asked him about his testimony given in the Rollins 
trial, and he said, “Yes, that is true.” In his testi- 

133 mony given in the Rollins trial he said he was there 
also in January. 

How could Mrs. Cashdan be mistaken about that? They 
were there. They had drinks. Her husband took drinks 
with him. She should know that. She was a witness at 
this trial Could she ever forget that incident or those inci¬ 
dents after having been brought in there to testify in that 
trial? When she was compelled to answer where she had 
been and what she had done? How could she wipe that 
out of her mind? 

How could she say to you—and expect you to believe it— 
‘ ‘ I was in Washington, and I stayed in Washington ? ’ ’ She 
did not know that we had the record in the Rollins trial. 
She thought she could get away with it. 

What is that? Is that the truth? Or is it falsehood? 
If it be falsehood, remember well the rule that I enunciated 
to you. You have a right to disregard her entire testimony. 
*••••*•*•• 

134 With that before you, what about this claim for 
$100 for maid service? Let us take up Mr. Cashdan. 

He said he paid this maid for 100 days of extra work. 
That was five days a week, mind you, because he did not 
count the extra two days for which he paid her since he 
had always paid her that before. So he said he had paid 
her for 100 days on a five-day week. That is 20 

135 weeks, or 5 months. 

Mr. Cashdan testified here in this courtroom be¬ 
fore you to this effect: That during those 100 days Mrs. 
Cashdan did not leave her home. But then, when he w’as 
pinned down to it, he had to admit, yes, they did go to An- 
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napolis; and he said, when I asked him on cross-examina¬ 
tion—he established the definite date as the 15th of De¬ 
cember ; and then he admitted that what he had said at the 
Rollins trial was true, and he stated at the Rollins trial 
that he was there in January. Can you believe such wit¬ 
nesses ? 

It cannot be that they could be mistaken about it. This 
Rollins trial was not a puff in the wind. You are not called 
to testify in any kind of hearing unless it makes an indelible 
and a definite impression upon your memory. A case of 
that kind and character you would remember for your life¬ 
time. 

****•••*•* 

136 Then, Mrs. Cashdan says she does not know how 
she got hit. She does not know anything about it. 
Her sister, Mrs. Burgess, did not know how it happened. 
Neither Mrs. Burgess nor Mrs. Cashdan saw this mysteri¬ 
ous man who had been standing in the center of the rink, 
watching the scrimmage for the puck, make a mad dash 
for the ones that were over-territory, with his stick up¬ 
raised in a position that he could not use it for play, be¬ 
cause the point of the blade was directed down, and the 
point of the blade has to be up or at least parallel with 
the blade. 

They would have this man a mad man rushing over there, 
according to Mr. Cashdan. Mrs. Cashdan was sitting there 
looking at it, and Mrs. Burgess was there. Mrs. Burgess 

was very much concerned-she must have been concerned, 

because Mrs. Cashdan is her sister, and if she could have 
brought herself or persuaded her conscience to let her— 
Mrs. Burgess—testify that “Yes, I saw this man rushing 
over with the raised stick without any rhyme, reason, or 
provocation,” would she not have done it? Blood is thicker 
than water. If she couldhave brought herself to that, she 
would have said it. But the only one who testified to that 
was Mr. Cashdan. He wanted to make this as bad as he 
could. When he attempts to exaggerate, I say you are the 
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sole judges of the credibility of witnesses. What I say, 
what counsel for the other side says, or whatever 

137 the distinguished Court has to say about that weighs 
not a whit with you. That is in your province. You 

have the right, and it is your sworn duty, to sit here and 
sum up the credibility of a witness and to digest in your 
jury room the substance of their testimony and say to your¬ 
selves and to each other, “Does this testimony ring true? 
Is it credible? Can I believe it? Is it trustworthy? I 
must base my verdict upon this testimony. Am I convinced 
that it is true?” 

Charge to the Jury. 

The Court: Ladies and gentlemen: There are two plain¬ 
tiffs here: Genevieve Lee Cashdan and Charles Cashdan. 
In bringing in your verdict, you will bring in two verdicts, 
one as to each plaintiff. 

There are certain instructions which the Court has grant¬ 
ed at the instance of the plaintiff, which the Court will read 
to you. 

Negligence is the doing of some act which a reasonably 
prudent person would not do, or the failure to do some¬ 
thing which a reasonably prudent person would do actuated 
by those considerations which ordinarily regulate the con¬ 
duct of human affairs. It is the failure to use ordi- 

138 nary care in the management of one’s property or 
person. If you find that the defendant located and 

maintained the chair which was occupied by the plaintiff 
Genevieve Lee Cashdan, in a position of dangerous proxim¬ 
ity to the rink, and failed to provide safeguards or protec¬ 
tion to secure the safety of the said plaintiff while accupy- 
ing the seat, and that the injury resulting to the plaintiff 
was the natural sequence of such a failure on the part of 
the defendant, then you will return a verdict for the 
plaintiff. 

It is established that the player who struck the plaintiff 
Genevieve L. Cashdan was acting as a servant, agent, or 
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employee of the defendant, M. J. Uline Company, Incorpo¬ 
rated, and within the scope of his employment at the time 
the plaintiff was injured. Therefore, the acts and omis¬ 
sions of the said player were, in contemplation of law, the 
acts and omissions of the defendant, M. J. Uline Company, 
Incorporated. 

To constitute an assault and battery it is not necessary 
that there be a specific intention of striking or otherwise 
injuring the plaintiff. If you find that the player on the 
Washington Lions team unlawfully aimed at another per¬ 
son and hit the plaintiff, Genevieve Lee Cashdan, or if you 
find that the player on the 'Washington Lions team wielded 
his hockey stick with a reckless disregard of the conse¬ 
quences and struck the plaintiff, Genevieve Lee Cashdan, 
you will return a verdict for the plaintiffs, Genevieve Lee 
Cashdan and Charles Cashdan. 

139 i If, under the Court’s instructions, you find the 
i plaintiffs, Genevieve Lee Cashdan and Charles Cash¬ 
dan, her husband, entitled to a verdict, you will consider, 
in fixing the amount of the award, the elements of damage 
that I am now about to mention. 

The reasonable value not exceeding the cost to said 
Charles Cashdan of the examinations, attention and care 
by physicians and surgeons reasonably required, and ac¬ 
tually given, in the treatment of the plaintiff Genevieve 
Lee Cashdan and including in such care X-ray pictures rea¬ 
sonably necessary. 

The reasonable value not exceeding the cost to said 
Charles Cashdan of hospital accommodations and care, 
reasonably required, and actually given, in the treatment 
of said Genevieve Lee Cashdan. 

The reasonable value not exceeding cost of household 
employees reasonably required and actually employed to 
perform household services previously performed by Gen¬ 
evieve Lee Cashdan. 

If, under the Court’s instructions, you find said Gene¬ 
vieve Lee Cashdan entitled to a verdict, you will consider 
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not only the elements of damage heretofore mentioned, but 
you will award her also such sum as will reasonably com¬ 
pensate her for the pain, discomfort, and mental anguish 
suffered by her and proximately resulting from the injury 
in question, and for such pain, discomfort, and mental 
anguish, if any, as she is reasonably certain to suffer 

140 in the future from the same cause. 

If you find that the plaintiff Charles Cashdan is 

entitled to recover damages by this action, you shall award 

him also a sum that will compensate him reasonably for 

anv loss of his wife’s services that he has suffered, or is 
•/ 

reasonably certain to suffer in the future, as the proximate 
result of the injury in question. 

In determining that amount, you may and should con¬ 
sider, as shown by the evidence, the character and condi¬ 
tions of the home wherein plaintiff and his wife have 
dwelled, the services that have been performed by the wife 
in the management of that household. 

The services rendered by a wife to her husband’s benefit 
may be, and often are, of such character that no .witness can 
say what they are worth. Often they have no market value 
equivalent. Hence, it is not necessary that there be any 
direct or expressed testimony as to the value of a wife’s 
services to entitle her husband to recover for their loss. 
The relationship she sustains to him is a special and pe¬ 
culiar one, and the actual facts of the case at hand must 
guide you in estimating the amount which would fairly and 
justly compensate the husband for his loss. 

If vou find from the evidence that the husband has suf- 
fercd the loss of the comfort, fellowship, society, aid, and 
assistance of his wife, then such loss may also be 

141 considered by you as an element of damage. 

The Court thinks that in this case there is nothing 
which the Court should say except, of course, to call your 
attention to the rule of law, with which because of your 
experience you are thoroughly familiar, that the burden 
is upon the plaintiff to establish his case by a preponder¬ 
ance of the evidence. 
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Mr. Burnett: If Your Honor please, may we renew our 
objections to the granting of the instructions that you have 
given? And would you be kind enough to say to the jury 
that what I had to say in my argument respecting falsity 
of part of the testimony is the law? 

The Court: Mr. Burnett, the Court thinks that in any 
case where a court instructs the jury, if counsel has any¬ 
thing to say he should come to the bench and say it. 

Mr. Burnett: Oh, excuse me, Your Honor; I am sorry. 

The Court: I know, but the Court thinks you should be 
thoroughly familiar with that situation. The Court is not 
called upon to grant the instruction which you have in 
mind^ and the Court has no reason to think that the argu¬ 
ment which you advance should impress itself upon the 
jury. The Court has no idea of making that statement, 
but you have raised the question twice. 

Mr. Burnett: In view of what Your Honor has just said 
to me, I make a motion to withdraw a juror because of 
Your Honor’s prejudicial remark, and to continue 
142 the case. 

The Court: The Court has told you before, sir, 
that if you have anything to say, you should come to the 
bench and say it. 

Mr. Burnett: Excuse me. 

The Court: The jury may go to the jury room to con¬ 
sider its verdict. 

The motion is, of course, overruled. 

• •••*••#•• 

147 (The following instructions to the jury were 
offered by the plaintiff:) 

Plaintiffs’ Instruction No. II. 

Negligence is the doing of some act which a reasonably' 
prudent person would not do, or the failure to do something 
which a reasonably prudent person would do actuated by 
those considerations which ordinarily regulate the conduct 
of human affairs. It is the failure to use ordinary care 


in the management of one’s property or person. If you 
find that the defendant located and maintained the chair 
which was occupied by the plaintiff Genevieve Lee Cash- 
dan, in a position of dangerous proximity to the rink, and 
failed to provide safeguards or protection to secure the 
safety of the said plaintiff while occupying the seat, and 
that the injury resulting to the plaintiff was the natural 
sequence of such a failure on the part of the defendant, 
then you will return a verdict for the plaintiff. 

Granted 

147-A Plaintiffs’ Instruction No. m. 

It is established that the player who struck the plain¬ 
tiff Genevieve L. Cashdan was acting as a servant, agent 
or employee of the defendant M. J. Uline Company, Inc., 
and within the scope of his employment at the time the 
plaintiff was injured. Therefore the acts and omissions 
of the said player were, in contemplation of law, the acts* 
and omissions of the defendant M. J. Uline Company, Inc. 

Granted 

Plaintiffs’ Instruction No. IV. 

To constitute an assault and battery it is not necessary 
that there be a specific intention of striking or otherwise 
injuring the plaintiff. If you find that the player on the 
Washington Lions Team unlawfully aimed at another per¬ 
son and hit the plaintiff, Genevieve Lee Cashdan, or if you 
find that the player on the Washington Lions Team wielded 
his hockey stick with a reckless disregard of the conse¬ 
quences and struck the plaintiff, Genevieve Lee Cashdan, 
you will return a verdict for the plaintiffs, Genevieve Lee 
Cashdan and Charles Cashdan. 

Granted 

(The following instruction to the jury was offered by the 
defendant:) 
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i Defendants Instruction No. 1. 

The duty owed to the plaintiffs by the defendant was that 
I the defendant exercise the care that a reasonably 
147-B prudent man engaged in such a business as the de¬ 
fendant should exercise with respect to the audience 
that he invites, under the circumstances, into the arena to 
■witness the performance that he offers to them for their 
amusement. 


Denied 
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155 Filed Oct 30 1947 

Verdict and Judgment. 

This cause having come on for hearing on the 29th day of 
October, 1947, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 

Audrey M. Finnell Alice S. Parker 

Louis Esperanza Bertha T. Fillmore 

Marie A. Hurley David Gordin 

Joseph L. Reiter Anna B. Burgess 

Elena W. Garrett Oscar Newman 

Joseph L. Homles Angela D. Jones 

who, after having been duly sworn to well and truly try the 
issues between Genevieve Lee Caslidan, Charles Cashdan, 
plaintiffs and M. J. Uline Co. Inc., defendant, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 30th day of October, 1947, that they 
find the issues aforesaid in favor of the plaintiffs and that 
the money payable to them by the defendant by reason of 
the premises is the sum of $2000 for Genevieve Lee Cash- 
dan, $1500 for Charles Cashdan; 

Wherefore, it is adjudged that said plaintiffs recover of 
the said defendant the sum of Three Thousand Five Hun¬ 
dred Dollars together with costs. 

Harry M. Hull, Clerk, 


By direction of 


By James M. Parsons, 
Deputy Clerk. 
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Justice T. Alan Goldsborough 
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IN THE 


United States Coart of Appeals 

District of Columbia. 


No. 9743. 


M. J. ULINE COMPANY, INC., a corporation, Appellant, 

v. 

GENEVIEVE LEE CASHDAN and CHARLES 
CASHDAN, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF CASE. 

In addition to the statement of the appellant, hereinafter 
called the defendant, it should be noted that the testimony 
as to the occurrence is uncontradicted. It is admitted that 
the player who struck the plaintiff, Mrs. Cashdan, was an 
agent, servant or employee of the defendant (Appellant’s 
Brief 23). He was endeavoring to strike the opposing 



2 


player who had got possession of the puck (Appellant’s 
App. 17-18). Mrs. Cashdan saw the hockey stick raised in 
the air only a second before it struck her (Appellant’s 
App. 11). 

The seats in which the plaintiffs sat were behind the bar¬ 
ricade shown in photographs (Plaintiff’s Exhibits 1, 2 and 
3 forming a part of the record on appeal). The barricade 
was 42 J /> inches high from the floor of the rink, wdiile the 
distance from the front of the seat, when lowered, to the 
back of the barricade was 13 inches representing the space 
available to the occupant of the seat for knee room. The 
distance from the floor to the top of the barricade on the 
spectator’s side was 16 inches (Appellant’s App. 27-29). 
Defendant’s Vice President testified that she understood 
the Madison Square Garden had recently installed side- 
guards of glass at its hockey rink (Appellant’s App. 33-34). 
Mrs. Cashdan had attended only one hockey game pre¬ 
viously and had seen no such incidents as occurred here 
(Appellant’s App. 12, 14-15). 

Rule Involved. 

Rule 51 of the Federal Rules of Civil Procedure provides: 

“Rule 51. Instructions to Jury: Objection. At the 
close of the evidence or at such earlier time during the 
trial as the court reasonably directs, any party may 
file written requests that the court instruct the jury 
on the law as set forth in the requests. The court shall 
inform counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed. 
No party may assign as error the giving or the failure 
i to give an instruction unless he objects thereto before 
the jury retires to consider its verdict, stating dis¬ 
tinctly the matter to which he objects and the grounds 
of his objection. Opportunity shall be given to make 
the objection out of the hearing of the jury.” 
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SUMMARY OF ARGUMENT. 

The plaintiff was struck by a player admittedly in the 
employ of the defendant in furtherance of the interest of 
his team in the contest. The effort to strike the opposing 
player occurred in a game where such occurrences appear 
to be sufficiently common to require a rule penalizing them 
(Appellant’s Brief 3-4, App. 32). There was not the slight¬ 
est evidence to show T that the player who struck the plain¬ 
tiff had any personal grievance against his adversary, or 
had any purpose in attempting to strike him, other than to 
further the progress of his own team. No explanation of 
the striking was even attempted by the defendant. 

Although the defendant argues that the plaintiff must 
be charged with knowledge of such risks, it insists that it, 
as an operator of a hockey rink, had never heard of such 
an occurrence before (Appellant’s App. 33). There were 
no facts wdiich would give rise to the application of the 
doctrines of contributory negligence or assumption of risk. 
As to this particular injury, neither plaintiff nor the de¬ 
fendant had encountered it before, although the position 
of the seats, crowded as they were to the edge of the bar¬ 
rier, was sufficient to justify the jury in reaching the con¬ 
clusion that some protection by the way of screens or 
proper spacing between the seats and the edge of the bar¬ 
rier was required and that the failure to observe these pre¬ 
cautions constituted negligence on the part of the defen¬ 
dant. The record shows that the plaintiff was not aware 
of the possible dangers of her position. The proposition 
that spectators in the side seats—the more desirable seats 
at a hockey rink—should take flight en masse from time 
to time as the game becomes rough is absurd. Such a 
practice could not be tolerated by the proprietor of the rink 
and the fact that no evidence was offered to show that such 
was the practice among spectators indicates clearly that 
such flights are not the acts of a prudent man, assuming 
that the public which attends hockey games is as prudent 
as the public which is drawn for service on a jury. 
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ARGUMENT. 

I. The Instructions Given Were Correct. 

The case is a plain instance of an assault and battery. 
The plaintiff was sitting in the seat provided for her. The 
uncontradicted evidence shows that a player, admitted to 
be an agent, servant or employee of the defendant, skated 
across the rink and endeavored to strike a player on the 
opposing team while the play was occurring at the edge of 
the rink directly in front of the plaintiff (Appellant’s App. 
17-18, 30.) The defendant’s player either misjudged his 
aim or over-reached, striking the plaintiff and breaking the 
bone in the side of her face. The uncontradicted evidence 
shows that the plaintiff did not see the approaching blow 
until the stick was directly above her, and when it w T as 
obviously too late for her to avoid it in any way. (Appel¬ 
lant’s App. 11.) The defendant undertook no explanation 
and offered no denial of the facts. This case is whollv un- 
like that of Park, Transfer v. Lumbermens Mutual Casualty 
Company, 79 U. S. App. D. C. 48, 142 F. (2d) 100, where 
the injury resulted from an altercation entirely unrelated 
to the employment. 

In Cooley on Torts, 4th Ed. Par. 98 it is said: 

“It is not essential that the precise injury which was 
done should have been designed. One who hurls a mis¬ 
sile into a crowd may have no one in view as the object 
of injury, but he commits a battery upon the person 
struck. So where the defendant, in driving boys away 

| from his premises, threw a stick at two boys and un¬ 
intentionally hit a third, or where one who, in attempt¬ 
ing to strike one person, accidentally strikes another, 
or, through a mistake in identity, assaults a person 
other than the one intended, and where the defendant, 
during an altercation with the plaintiff, struck a glass 
door with his fist, and a piece of the broken glass was 
driven into plaintiff’s eye, there was an assault and 
battery.” 

The cases which have considered this question are in ac¬ 
cord with the text above quoted. In Bannister v. Mitchell, 
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127 Va. 578, 104 S. E. 800, the Supreme Court of Appeals 
of Virginia held in an instance where the defendant, dur¬ 
ing the course of an assault upon the third person, struck 
the plaintiff who had come to the aid of the latter, that the 
defendant was liable for an assault and battery. Likewise 
in Reynolds v. Pierson, 29 Ind. App. 273, where a defend¬ 
ant, in jest, roughly shook a third person who was holding 
the plaintiff’s arm so that the plaintiff was thrown down, 
the defendant was liable for an assault and battery even 
though he had not actually touched the plaintiff, the act 
having been done recklessly. Carnes v. Thompson, (Mo.), 
48 S. W. (2d) 903, holds that where the defendant struck 
at a third person and unintentionally hit the plaintiff, he 
was liable for an assault and battery upon the plaintiff. 
It is not essential that the injury be done to the one in¬ 
tended. Likewise Lentine v. McAvoy, 105 Conn. 528, 136 A. 
76 holds that where the battery, though unintentional, is 
the direct consequence of a force exercised wantonly or 
without due care, the defendant is liable to the plaintiff for 
an assault and battery. To the same effect are Murphy v. 
Wilson, 44 Mo. 313; Land v. Bachman, 223 HI. App. 473; 
Lambrecht v. Schreyer, 129 Minn. 271, 152 N. W. 645, 
L.R.A. 1915 E. 812 and Mercer v. Corbin, 117 Ind. 450. 

The rules governing the game contain a provision which 
penalizes a player who deliberately attempts to injure 
another player or spectator by any action (Appellant’s 
Brief 3-4, App. 32). The existence of this rule alone demon¬ 
strates beyond any doubt that such occurrences in hockey 
games are sufficiently frequent to require their regulation 
by specific provision. 

The defendant urged vigorously that it should escape 
liability upon a doctrine adopted by the courts of New York 
with respect to injuries resulting to spectators at hockey 
games when struck by flying pucks. It must be borne in 
mind that the line of cases upon which the defendant relies 
are cases where the claim is predicated solely upon the re¬ 
sponsibility of the proprietor of the place of amusement, a 
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situation obviously different from the present case where 
the defendant was the employer of the player who com¬ 
mitted the wrongful act. The cases which deal with the 
liability of a proprietor for injuries resulting from flying 
pucks are sharply divided and the so-called New York rule 
represents the minority. The courts of Massachusetts, 
Rhode Island, California and Nebraska have reached a con¬ 
clusion contrary to the doctrine of the New York decisions 
which relieve the proprietor of the place of amusement on 
the ground that the knowlege of hockey is sufficiently com¬ 
mon so that patrons of the rink are charged wdth knowledge 
of the dangers accompanying its performance and assume 
those risks. The weakness of the New York cases is shown 
by the dissenting opinion in Ingersoll v. Onondaga Hockey 
Club, 2S1 N. Y. S. 505, 245 App. Div. 137. 

The courts of Massachusetts in Shanney v. Boston Madi¬ 
son Square Garden Corporation, 296 Mass. 168, 5 N.E. (2d) 
1, held the proprietor of a hockey rink liable in an instance 
where the player was not an employee of the latter. The 
Massachusetts court held that the risk to a spectator of 
being struck by a flying puck was not obvious and that the 
spectator had a right to rely to some extent on expecta¬ 
tions that the proprietor of the rink would not direct her 
to a place of danger. The court expressly stated its disa¬ 
greement with the conclusion reached in the New York 
cases. The same courts held in Lemoine v. Springfield Hock¬ 
ey Association, 307 Mass. 102, 29 N. E. (2d) 716, that even 
where the plaintiff had attended hockey games for several 
years prior to the incident and knew that pucks flew out of 
the rink, such knowledge on the part of the plaintiff might 
be found by the jury not to be sufficient to amount to con¬ 
tributory negligence under all the circumstances, especially 
where the defendant had a greater knowledge of the danger. 
It will be remembered that the testimony in the case at bar 
showed the plaintiff to have attended only one prior hock¬ 
ey game and saw no incidents such as the one which caused 
her injury. (Appellant’s App. 12,14.) 
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Rhode Island has held in James v. Rhode Island Audi¬ 
torium, Inc., 60 R. L 405, 199 A. 297, that the construction 
of hockey rinks and the object of the game were not of com¬ 
mon knowledge, observing also that the defendant pro¬ 
prietor knew, but the plaintiff did not know of the danger¬ 
ous possibilities to a spectator from the performance of 
the game. 

An elaborately considered opinion is found in Tite v. 
Omaha Coliseum Corporation, 144 Neb. 22, 12 N.W. (2d) 
90, 149 A. L. R. 1164. That court likewise rejected the so- 
called New York rule which excuses the proprietor of a 
hockey rink from liability for injuries resulting from flying 
pucks as a matter of law. The California courts, in Thur¬ 
man v. Ice Palace, 36 Cal. App. (2d) 364, 97 P. (2d) 1000, 
reached the same conclusion. 

But it was not a flying puck which struck the plaintiff 
here, it was a blow administered by one of the defendant’s 
players. The defendant’s Vice President testified (Appel¬ 
lant’s App. 33) that in five years of operation of the rink 
such an occurrence had not happened before. It thus be¬ 
comes apparent that there is no basis for an application 
of the doctrine of assumption of risk in the present case, 
and it is also perfectly obvious from the speed with which 
the blow was delivered and the position of the plaintiff that 
it would have been impossible for her to have escaped from 
it in any way. The court is not required to give instruc¬ 
tions along lines which have no support in the evidence. 
W. B. Moses <£ Sons v. Lockwood, 54 App. D. C. 115, 295 F. 
936. 

XL The Defendant’s Request Was Properly Denied. 

The defendant requested one instruction. (Appellant’s 
App. 60.) This represented only a part of a lengthy in¬ 
struction given in Lyman v. Knickerbocker Theatre Com¬ 
pany, 55 App. D. C. 323, 5 F. (2d) 538, and which standing ’ 
alone is insupportable. In the Knickerbocker case the 
plaintiff had asked for a prayer that the defendant be 
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charged with “the highest degree of care’’ in a suit arising 
out of the collapse of a theatre building. The whole in¬ 
struction which was given in that case was lengthy and 
this Court concluded that in its entirety it differed but little, 
if at all, from an instruction that the defendant “was 
charged with the highest degree of care”. The instruction 
proposed by the defendant in the case at bar was designed 
to establish as a criterion of due care, the prudence which 
might be exercised by other persons “engaged in such a 
business as the defendant”. Such an instruction would 
have been plainly improper. What is done by other per¬ 
sons engaged in the same business is evidence to be weighed 
by the jury, but it is not conclusive on them. Individual 
types of business may not establish their own standards of 
negligence. Particularly w^ould this be true where the in¬ 
dustry is comprised of a limited number of members. 

The reasoning which demonstrates the fallacy of the 
defendant’s proposed instruction is stated in Texas & P. 
Ry. Co. v. Behymer, 189 U. S. 468, 23 S. Ct. 622: 

“What usuallv is done mav be evidence of -what 
ought to be done, but what ought to be done is fixed 
by a standard of reasonable prudence, whether it usu¬ 
ally is complied with or not”. 

This same contention now* made by the defendant was pre¬ 
sented in Tite v. Omaha Coliseum Corporation, supra, and 
was rejected by that court. The instructions given by the 
court below on the subject of negligence were adequate. 

m. Comment on Other Contentions of the Defendant. 

The defendant complains (Appellant’s Brief 7) that the 
court below did not “afford an opportunity to counsel to 
object to the charge out of the hearing of the jury.” The 
defendant had already objected at length and stated the 
grounds of its objections. (Appellant’s App. 44-49.) Nor 
did defendant request an opportunity to reiterate these ob¬ 
jections after the charge was given. The objection was 






9 


actually made in the presence of the jury (Appellant’s 
App. 58) and if any complaint is in order, it could come 
only from the plaintiffs. It is to be noted that the defend¬ 
ant does not assign this ground for reversal, nor could it 
be assigned in light of the fact that the objection was 
made. 

There is also some complaint by the defendant that the 
court declined to grant an instruction with respect to the 
credibility of witnesses when that request was made for the 
first time, orally, after the charge had been given (Appel¬ 
lant’s App. 58). The rules require (Federal Rule of Civil 
Procedure 51, supra, p. 2) that requests for instructions 
be submitted in writing. See also Washington Herald Co. 
v. Berry, 41 App. D. C. 322 as to the practice before the 
adoption of the new T rules. Had the charge tended in the 
direction suggested by the oral request, the plaintiff would 
have been entitled to an instruction respecting the failure 
of the defendant to produce the players or the attendant 
who were present on the night of the incident, and whose 
testimony would presumably have been unfavorable to the 
defendant. Evans v. BeU, 49 App. D. C. 238, 263 F. 634. It 
is also to be noted that the defendant did not actually re¬ 
quest an instruction in proper form, but asked the court 
to instruct the jury “that what I had to say in my argu¬ 
ment respecting falsity of part of the testimony is the law.” 
This would have been most objectionable, not only leaving 
to the jury the task of sifting the argument to determine 
what part the court had adopted, but also tending to give 
the impression that the court approved the defendant’s ar¬ 
gument. The defendant does not assign these grounds for 
reversal. 

The defendant complains that the court’s charge left it 
no leeway. The defendant’s difficulty did not arise from 
the court’s charge, but from the indefensible act of its 
own employee in endeavoring in the interest of his team to 
strike another player and as a consequence, breaking the 
zygomatic arch in the plaintiff’s head. 
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The defendant complains that the Court’s remark in re¬ 
jecting the oral request for an instruction (Appellant’s 
App. 58) was prejudicial. The defendant’s effort to dis¬ 
credit the testimony of the plaintiffs was nothing more than 
grasping at straws. Mrs. Cashdan went out around or prior 
to January, 1946, but did not enjoy herself (Appellant’s 
App. 13). She testified she might have gone to Annapolis 
after the injury (Appellant’s App. 14). There was no 
social activity for her on that visit (Appellant’s App. 23). 
Her husband, a building contractor (Appellant’s App. 16), 
had talked with a steward, Roilins, at the Severn Officers’ 
Club on three occasions with respect to some proposed 
building which the latter wished to have done. These con¬ 
versations took place in the steward’s quarters, lasted 25 
or 30 minutes. Liquor was served and Mrs. Cashdan was 
present (Appellant’s App. 26-27). These are the so-called 
“drinking parties” which defendant contends (Appel¬ 
lant’s Brief 3) impeached the testimony of Mrs. Cashdan, 
although no ground for reversal is claimed on that account. 
The Court’s comment was well within the latitude allowed 
to a trial court. GutshaU v. Wood, 74 App. D. C. 379, 123 
F. (2d) 174; Grobelny v. W. T. Cowcwi, Inc., 151 F. (2d) 
810; Adams v. Capital Transit Company, 81 U. S. App. 
D. C. 78, 154 F. (2d) 859. See also Rule 61, Federal Rules 
of Civil Procedure. 

CONCLUSION. 

It is unthinkable that the plaintiff in this case should not 
be compensated for the injury w-hich was done to her. The 
case is one of an assault and battery by an employee of the 
defendant in the course of his employment. Aside from this 
there is no reason why businesses as commercialized as 
these sporting events now are, should not bear as a part 
of their operating expenses the cost of injuries to spectators 
where they occur as an incident to the performance of the 
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game. It is submitted that there is no error in the record 
and that the judgment should be affirmed. 

Respectfully, 

Alexander M. Heron, 

William R. Simpson, Jr., 

John F. Donelan, 

Munsey Building, 

Washington, D. C., 

Attorneys for Appellees. 


